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%4993 F3 Conference, 2006 6% 269, 2); udlol¥(Naver) WIIAFA,
available at http://terms.naver.com/item.nhn?dirld=202&docld=4633, (2008. 11.
11. A=E)

25) AAE-H7A, “DRMo] A #Hze] o] gl mX&= WEwAll etk Ax” AFA A
(20064 71%), 68H.

26) June M. Besek, Anti-Circumvention Laws and Copyright: A Report from the
Kernochan Center for Law, Media and the Arts, 27 COLUM.J.L. & ARTs. 385.
451-52 (2004).

27) Faa, NAZ, supra note 24, at :13); BF 3, supra note 24, at i2).
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. DRM9| &% E5
F 71Ee oy 7MH7E Qe S A, A EAE 913 DRMIY o
4545 913 DRMOZ & 5= Qi) FEo o) AZAYd <%
=]
B

of gtk ol$EAE $1% DRME F¥ahs A A%a A=
AE AL Az A 9 27

DMCA §1201(a) s)°] o] 1 Hell 93] Howe= ZAyes HZ A2
Ao R HIENE Z1e ofYth

o Bty REHEES DRM #HERe BERE

Z8H A AR E AFE AT, DRMLS L&A o] &8 Ao
sl ZHl=E BFste 3 ol ZHS Ve At =, DRM
AlzmEle ZHlzo] BARAEE JHselAl et dE At os AAE
A& sty Zel=o] wjEe} o] &5 98 WA "AE Tzl <A
= T d

N B e A4AY SO nsae Ade FAE &
s oz }Ass] fake} A Aol

BRl=o] A& Alghsls Bl Rad i s i
stal glom, 7|Eol&AER stow Aav|AbEe] ojugt ste] ofjw gk
Fdl =0 HTo] 7hEIAE AFHor AAHT £ J=F AEHRIA

2. —KY ¥ B (Temporary Copy)

-

28) AAEN- A4, supra note 25, at 694.
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7h —EeY EHEY BE

BAstAA AzE olg9 e HAES & 2}

ol-&sh= FEl= Wbyl wEkd yEbd Jigolth dAA EAld HAd
stel Azbzeo] AFEO FRAM) Tl dAHoR AFE= AS ovjst
o, HRAM) AZ2 7IAAQL dAolA v g2 AR Sk =AY 4

o

\= R
low Aol AHW A= 5SS VN ER, d3 AAANY 54

Q7 ‘IA(fixation)'d] |FE T H 7] o] HT}. 29

¢

Lo

. —Re e Birny REEESHS] Btk

42g 288 5 ok Wiol AWHA G @ ANH BAe BEE
peifEe] Yool BUF onE AT @ 5 JThI0 = AN A =
Mde ARHGA A=A s2te] QAL PR oJ5te] s gHA @&
oW ANA BAE @ 4 g A B AsE A9} HE Aol
t}.3D)

NEe AAH BAE BAA TFHE Ao wE, AEFN &
ol ojale] 71 34 BB AAeE BEolt, BU AAL AAH B

Q

[e)
g7 dHH-BypHom  T|EA =
(network) Foll 4] =71 A
Ag-ol = kA WA E Ao=

29) &5, “3m] FTASF A AAjxkde] v, BabsLAkmge, #1588 55255, (2006),
76-774.

30) Mocst, “HERE RES Y3k Hifly &S] ) f#E] RIS YR, BB L,
WA E BN B, (2003), 259,

31) o3, “gAEsAA A AU AR w3k A7, 2 A 20049 ES(A
343%), (2004. 3), 1079, [hereinafter ©]th3], “CiAEs7A oA A 1A 3k
7]
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o e A HAE - 7 FTA BEXS RE=

da AAAPe AAA BA AEES Ageta 9X AW, @

1, pul

FTA 978 SAlAM vl=2 Azpat, ddxp 5L SwkAlz27E 4ol a7

_

.

- =2
Ao 7 AAsE= ZA(temporary storage)S 3
=]

b

o BE 9TH EE ANF 2AZ FAZ

AT A18.4% A1 “ZF GAIZ L, A @A Az Y
FREAAATE ojw @ A ol w; os%a EE AAFHEAE P

A A AFE 233, 19 AfE-HAA 2 SHke] B BEAE g3
AY A4 A8E /HAEE 4 Ei‘jr(%h’é% AE2H”aL Hofde], £
ko] FTA @A) 73] Fo& dof a98 HASA Ho A4 &
Ao Mde] AAEAE ool gk dHA-AAA vyl 28T Ho=w W
oI},
3. #F1(Reverse Engineering)
7}. #5H(Reverse Engineering)® %4

A B (Reverse Engineering)o]gr 7ol ¢tx¥o] A HG7} o] F

AR Y= AZES] A|x"Hel FAHQRAE dola, FAHLAE (9

>
oo
>
)
i
o
Z
[
W
uit]
o
rﬂ
il
~
:L
E
N
L
to
=il
il
¥
o
o
K
=)
o

32) &%, "UAEALEY By RaEREE", AR Al6EAI25(2002), 119,
available at http.//www.kafll.or.kr/old_kaf1l/seminar/24—1.PDF. (2008. 11. 19. =
HIEL)

33) €59, supra note 29, at 76™.
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Hag ARsAY ded] gus A A= ks

__O'__
Y. #5#(Reverse Engineering)¥ Eififiy fREEE

o4 (Reverse Engineering)> # 2}
shupsted, 1AL X Yoirt 1 L2
Al (reproduction)®} EW(derivative)o] &
dubd oz AR EH(Fair Use Doctrine)yt AZd 38 H
(copyright misuse)ol] 93 AZEoje] HAE 383 gt).

a8 AR Al (competitive  markets)o| A9 G EX(Reverse
Engineering)& A|EF/N2e] oz ¢lAE o] 3853 9t} DMCAOI A
S A RS R Aol odeE2 94 (Reverse Engineering)<
dggk He A 3&Ea JYAINEH), GAAM = T WHE H HolA=

Fgo] A71H 3 k.30
o). B R

I E M (Reverse Engineering)2 24k i (Aftermarket)oll A H 553k
A (interoperability) ¥} ##3le] A Aoz IS F&as AS
WA sk =ool A AFHTh. &A= A5 V. 404 AHRE=E 57
t}.

34) Donna L. Lee, Reverse Engineering of Computer Programs Under the DMCA:
Recognizing a "Fair Access” Defense, 10 Marq. Intell. Prop. L. Rev. 537, 538
(2006).

35) DMCA §1201(f) #=.

36) A5F IV, 4. F=E,
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V. Biffay (REHEES] B R RS
1. ¥
Beflafty fREiims 24 A2EAS A A3 o] 8BAS A% e

2 FES 5 gnh oAl AZE ALgAT AZEd ] AH(CD)E AlY
#(CD-ROM)ell A4dt A5, HL8Ae T3l A7t Alt(CD)el 35
o)

stol 7 8L werek = QRS ikl B FAn(ARE P
B3 oldel BA, ol §EAE Av uge] A st o2 shey
sa0) $7AG BAE @ 4 QRS skl gE SAIE e

H% olFo] FADolth. webd 1344 %Zﬂ?l HEEAE ARk 2344

2. Ein#H (Access Control) HiffGHy fHFEHEE

A A el Bl fERTE S ARl dgk el o ek HI)
= Aztzel e s 8l A2 AAE A6

7}. &3 31 (Cryptography)

A" A zE] 7]FZ=(Key-code)E o] o]2 X FirE= o] &

37) 249, supra note 3, at it11).
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=
=715 elst= At gk, ‘j]‘:'a”ﬂig]r FAF 71E Alg] D (serial) W
71 e, o]AL HAFH A|&HOA AZEQAE AX e AET
Azgto] A=7HE st Feholt)

t}.  AAA 9 (Electronic  Signature)-tiAd A9 (Digital

Signature)39)

of FERHAY =EjHoR AFdH HAA FHue An=E,
gl o

1 Ao $e18 1

rr
2

gueta @ 5 gtk ok md gojwm WlEéH%‘(digital
el

¢}
7] A A G2 A A

2}, A9 FZ=A A (regional coding system)40

38) WERE, “MEHN FEREEETH- AR EHSAT 2 il R ES e 89E
Ao Z-" FBE BBV, (2003. 8.), 379-80H.

39) vlo]H (Naver) LLEIPASIR available at
http://100.naver.com/100.nhn?docid=772367.(2008. 11. 19. H=H)

40) oltl3], “DVD9} 7142 HoxA" nluAPg #1338 43, (2006. 12.), 714-164.
[hereinafter, ©]th3], “DVDQ‘r 714 HEZXA"]
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AGIE AAE o= AFA ALE fAE HHLe t]2~A(Digital
Video Disk : DVD, o]dt ‘DVD'g} @th7} 22 A HolA] Alzte & o]
= AL TFeetA R, e Aol A EE FEd o]
| = U st Aot A9a= AAl= DVDE Wels
= Ae Ao RA, o]o eto] FIALEE A o] wekA P
stews AT 5 A B A932= AA= DVDel AdEo] =
st ZHl=o] AnA7F Hdete AS FASH7] e Hilny fRagh et
2 TIste s Ve gAs: 7
(Region Code Enhancement, RCE)E 4], o]AL AFm=7}
DVD7} A9 m=E Fowd Z#olojo olstel DVD7F A8E
at7] 13k 7]=olth

_1
32
v
e
N
2
(03
fr
o,
v
ol
D)
12
Ky
Iy
)

2
oo
o )y o oR

lo
s
H

u}. CSS(Content Scrambling System)41)

CSS+= DVDe] Fdl=, & G4 A& Hdehe A AAE SA
= Zlsolth. CSS7lEE 7EAHo® dEsHencryption)$t  QlF
(authentication)o|gh= G@AZ FAHAT & 5 ),

CSSi= DVDe| ZHl=5 haststr] flste] U7 T(key)t2E A
st=(configure) ¢agl&5E o]l &stes gaAAlolth CSSE &=
¢1F(authentication) & 2-317] ¢lefx = CSS 43 daugss AL
[CSS ol &3 gx1S F=53k=] DVD Z#lolof(player, AA7]17]Del E3F
Ho] 2l vhAE ) (master key)E Z Q7 3th agal =, DVD Z# o]
ol mlxE7|9} dag]Fol gloli= DVDe Zel=o] Hd 4= gk 1
gJal DVD Z#loloj= mpag7|e dagFs o&ste] TVY HFE 3t
el F3tE Hols & JAT, AFAEE BAE AU A" FH=
E A ¢ de AFEHY 7es o8 5 gl

M WA AE CSSE RS BAE

ol
-

—

41) Id. at 712-13.
42) AP ete A9l Flvalue)o] A& sk d¥e] 03 1ot



ST BAE F oAk A4

2. o] 88 AP (Use Control) Hfigh) REHEE

r
N
ox

~

>,
oo
2 J
=

f

>~

>,
HE,
= f
[

Y. FEEABHYA2E(SCMS, serial copy management

system)

oA oY Sike] FREAE WA stE A=A AT(CD), S
(MD), DAT, CD-R ¢ X" sgrjAlelA AR glom, tx™
W= AeE oot o] WAL HF& wiAle] 54 FEe 7|5E v
A s gAY =5571717F jbg-ghell whel FebE A 7F 2] (55 A
o] Ak, SCMSE Al 1At (first-generation) 2] ﬁxﬂ%ﬁ R i el
e oy 1 olF Al BAEMRIAY HAEERY vhEox

=

AE)S s F YEF gl= 7lEolth

_>.i

o}, EA A A A AE(CGMS, copy generation management

43) Universal City Studio, Inc. v. Reimerdes 111 F. Supp. 2d 294, 317-18
(S.D.N.Y. 2000).
44) olste] W82 AHAZE 5, supra note 20, at #£135).
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system)

FEAAE T FEEAE YA Aoz DVDEE HAY F
Aol A ARgE AL glom, A" WGl fee] HERIL STk o] ®
2L SCMSe} vib7hA = 5
OAY 5354717178 whg-ghell mhet FaEA7E A (st o] A e

GEAE A eE Ao RA ofdE 1 H|T] S H o]
ol AREE AL QlT}49)

o] Z& =3t Aol 7] 15 5 524o] TVelME= 3

UERA] ke Fio £ =) =

7171 M= 875 ekl wre AR & Qe oA YR FAo] =5

ste) A et OA" 53 771 A = SskEes AAAA FEHEAE

o=t}

m}. DTCP(Digital Transmission Content Protection)

& Wgete lEelth Fr Aol 9l

S W VlEolth FUIESN A delAe AHraAl 71713kl BAZE HA Rt
SUEHAE dlojd 9F UEHAE BME A7 E7esEs o
Zoltt. 5, FUIEAA <ol ARt EAu Aol shssta, ABUS F3
e Adol oF HES & F3hrhie

45) o] & DVD9| Z¥l=E HE3H= Ao] RipGuard DVDetal &2]al, ofd=Z1 FEZ
VCRo|Y DVD d#l=t], 3t= =gfold 3y 9 S3717|2 HAs:E A =
714& ACP(Analog Copy Protection)o]z}t it}

46) 91719)tloKWikipedia) WAL, available at
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H}. SDMI(Secure Digital Media Initiative)

i

W
X

W
\n

O

I

—_
o

P

o

—
file)

3. /Pl - AZEAG) o] &FA TFEY AdH=

EIE(TPM) = Bol AREH L Q17

n

OEZR

i)

ZHA AL = Bl

Fa

A=l

o] A ¥ A7t BrhAD FISAGA 9} o] &F

Bl

et

OEZS

ij

KL

)

el

—_
fife)

el

3lAuk wl= DMCA o] &)

http://en.wikipedia.org/wiki/Digital_Transmission_Content_Protection, (2008. 11. 11.

AFE)

Reconciling Software Technology and Anti-Circumvention

47) Myron Hecht,

Provisions in the Digital Millennium Copyright Act, 2004 UCLA J.L. Tech. 3,

(2004), at 1. C.
48) o|FF, supra note 19, at 192-94'4,
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A 2%, BArry RERES] R#EZES R DMCA A
vl

I. Bfir) REEE S RE LS
1. ¥

WCTol AlZ7k slof, ZaelNe Hilliy R vd 28 4y
A g e ARARES A4E BES A% 2o o 39

ElR=s
3 WA RIAEE Qs v, Ad o] x5S FHE frke] s
A2E o] o] &S A Folghal wkdiEhE FS FHoth & H BT
Aol Fete BAomA o= stuE 7Y F= flvh ol
FHIE T REHAS Zwe] A 39 AzAgde] Ao we
thedek oW JEHE Y agle] Ha gl

S-guels gAY 7)&e Wy B fFo] IT-Folg 2 1l
T oE o= v HAA et ol whep & A H-S iy
fRigitiEe] el dARY o ZEd RaFus fAsA @ Zeoln
2007 AAE v FTA @4 w=m o]ugh wakow xnkgh 9y st
g o] ol idEnh whEbA Fifiany el Bk it o s dlx

%l 2191 DMCAe #sf A3 &= a7k vt

olate = DMCA®] AA7} & WIPO A2+ ZKH(WIPO Copyright
Treaty, WCT)ol A2 W& v=& ALje Zhare)] JdHEE tasiA 2
HE F & npro] DMCA 9 W&ol s dAlshAl A r.

49) yAd 71e9] e AR, B3 388 Ak 5.



2. WIPO ZE{EHE 1549 (WIPO Copyright Treaty, WCT)

7} B

MA F<9 719+ (World Trade Organization, °©]8F ‘WTO’g 3gch) 7}

AE Y B QA B el diate] PEE AL k. o
Tk 1995, 12. 22. WIPOS} WTO+= WIPOZF WTOO| 7142 =S A

TEAGE FoFe AARE Wolths0 A AUl AHE AL A
Rofe] FAPA &L WIPOZF FEF¢ 98 da gl

WIPO= 19961 129 20l A¥HGeneva)oll] WCTE A2 3
tob 9 ok dAl 6770 =] Frtstar dvh52)

skd, WIPOE WCTS)3 WIPO A -2 H(WIPO Performances
and Phonograms Treaty, ©]3dF “WPPT'2} ath)sdoll gl ff# S E <
o]kt 2% E(Anti-circumvention)ol] gt HA RBE &S A3 T).59
ojstoll A= WCTell A2l 9] x3&¢] W&ol thal] Ar== st3lt}.50

50) Articla 2. of AGREEMENT BETWEEN THE WORLD INTELLECTUAL
PROPERTY ORGANIZATION AND THE WORLD TRADE ORGANIZATION 35
LLM. 754, 756-57 (1996).

51) WIPO Copyright Treaty, Dec. 20, 1996, S. Treaty Doc. No. 105-12, 36
LLM.65 (1997), available at http://www.wipo.int/treaties/en/ip/wct/index.html .
(2008. 10. 9. HFWH)

52) 7} http://www.wiop.int/treaties/en/ip/wct/index.html(2008. 10. 9. #HEHE)
AN & G Ut

53) Hiffilty (% e A9 34 239 WIPO Copyright Treatyoll 2] A€l 40|
el o|th3], e Ulla} XA NAES, supra note 15, at 473-75H =%,

54) WIPO Performances and Phonograms Treaty, adopted Dec. 20, 1996, S. Treaty
Doc. No. 105-17, 36 LLL.M.65 (1997), see also at
http://www.wiop.int/treaties/en/ip/wct/index.html 2008. 10. 16. ZHZ4H).

55) 20004 12€9 <Quz]ojola el AsfatR x| vk A1z A Z oK Audiovisual
Performances Treaty)& A =9 Fo 9lomy o]#f3 =9 Ay WPPTY HZA4A
BT FFo| Foh= ARyt @ Aow ZAAHA dS5H A} avaidable at
http://cafe.naver. com/gaury.cafe‘?iframe_url=/ArticleRead.nhn%3Farticleid=7536,
(2008. 10. 11. Azm

56) WPPTO| Hiinty fRaftiiEie] 319 52 1788 WCTAlA 9 1783 AR 5Ya}7]
o, WCT A4S AHEE Aoz 253,
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L By REHEEC 3 REEKS BH

WCT Alll1zelM = “Aof ZAbmE2 & xokat W&y ool uheh A
227 2] dde dAkeks A d-ske] AREsks ekl Bl
PrRAERTIE 2k, A AbEol dste]l A &AL sl 3} Al FAY el sgskA &
= YAE Agets adHR Hiliny REEES 39 ets 3ol diste] A
AsH(adequate) WA HE9 a2 WA :rLZﬂ’\‘?lé Al-gstofof Frt.”
Al prAskaL QIths?

o] 2¢2 19961 o B e A=l Hool #I 7] ARMA
(Basic Proposal for the Substantive Provisions of the Treaty in
Certain Questions Concerning the Protection of Literary and Artistic
Works to be Considered by the Conference)5®) #|13% A3l A A
bE A Hifiny R E ek Jids9e] =¥ Aot WPPT A18
Zo M= WCToF AR 8= Fal 3Leh60

57) Article 11(Obligations concerning Technological Measures) : Contracting Parties
shall provide adequate legal protection and effective legal remedies against the
circumvention of effective technological measures that are used by authors in
connection with the exercise of their rights under this Treaty or the Berne
Convention and that restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law. available at
http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html#P87_12240, (2008. 10.
11, &)

58) http://www.wipo.int/documents/en/diplconf/4dc_all. htm#Article%2013 (2008. 10.
14. HE4D)

59) Article 13(3) of Basic Proposal for the Substantive Provisions of the Treaty in
Certain Questions Concerning the Protection of Literary and Artistic Works to
be Considered by the Conference : As used in this Article, "protection—defeating
device" means any device, product or component incorporated into a device or
product, the primary purpose or primary effect of which is to circumvent any
process, treatment, mechanism or system that prevents or inhibits any of the
acts covered by the rights under this Treaty.

60) Article 18 of WPPT : Contracting Parties shall provide adequate legal
protection and effective legal remedies against the circumvention of effective
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ok WIPOSIM o] Hiflity RaHEIES) R B 2 KR
(1) Biflitty (RaHE S FpkoD

(7hH) &34 (effective technological measures)

A Bl fREEE B3 71sd A (effective

7l fHAAE DAL A AR nEe] APF w=H L tetelok T
e LE EEE S

(W) AHE PAEH] A3 A ZA7E AE-(used by authors
in connection with the exercise of their rights)

AAARgel ot How e dAgE Akt A BEste] deart
AR&ShE By fGERE ] tel ARt A KIS Fojxivs As 9]
geh weba Akl oa] BaEA @AY ARkl g el s
AES BEshes Bl REfE disis WIPO Azkd xefo]
54 F=th

(Bh) A&7 sFgeA] gAY Hel &34 F= IS

Al gtal ok dH(not authorized by the authors concerned or permitted by
law)

WIPOZ} w48k d9le Alstd 54 3sto] s§9ojt}

Aaed B2 o2 High REEEE 3]yt Beinte] =

AAAR oIy 718 EoFe

el
fRERTES 3lvehs A2 2Wol ofyth E3 HoS WAE ¥ s

technological measures that are used by performers or producers of phonograms
in connection with the exercise of their rights under this Treaty and that
restrict acts, in respect of their performances or phonograms, which are not
authorized by the performers or the producers of phonograms concerned or
permitted by law.

61) olthg], AefNa} AHANFAY, supra note 15, at 476-78%.
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(A4 w59 PAGODE WCTZh waehad ahi 7l&d aAgan o

“uh elubelm, WlEg ot WCTE A%Ed] sl AMAew Pl

= A BASE ol B3 wekHe AelE ALARel Folaha A
Cmebd lEgckelt WeTel we AzAel AWt oh7)

= &3
i

o

(2) BR - H#ITRZFE S RE

1996 o % o AZEo B #gk 7] AQMA A 1330l A

© H3E 3 ystes =79 Al olef U s e AH]| 29 A
TS FA A 9lou6) WCTE A2AES HEsh= Hilin REHES
2 A2 3] Y (circumvention)dts AL ZHE AHA3 WA H3(adequate

legal protection)®} &A1 WA FtH(effective legal remedies)S Al
T A& a7t doh aa FAEA 9y WEE Zerel] s
oh;]__

x

2k, /E- BISE Bl e

WCT= 2h =oll Al ojme Fej= xofo] A o5 o]dsfof sh=
Aol gk WS AASA okt A= Fliy fRETE 2 39 A
Aol wA4, gy =4 AR 54, B ' ° @ 7=

[e))]
AA
‘A sk i(adequate protection)’ 2h+= 7|5 WHS AA] S Folt). oA

62) Article 13.(1) : "Contracting Parties shall make unlawful the importation,
manufacture or distribution of protection-defeating devices, or the offer or

performance of any service having the same effect...... , available at
(http://www.copyright.gov/wipo/wipo4.html, (2008. 10. 11. F=%E)
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2 34E F AN UAE TeEE 1 F4Y wAA AFs HEE F
A &S A= A %o =
alth, A dapel A 7R WIPO Standing Committee in Copyright and
Related Right(SCCR) A|15xF 3]¢] %<2k A19x A1 AF GAA=
Sooll A A Hilny RERTEE FEstete AAE AT F U=
= '5‘}“3"11-:—, A2@doA e “BEES HFH oz of&sty] f3 H3 o
2 WEEol Ayl feiA Bl R ES —‘?—E—:"ﬂé}% 2L o] x3%
of ola olWH= X9 9RtS FAA F=
S

]
A g9 iEe AT o= 3

oﬂ/ﬂ 01@& Hh‘s]:% /\4243]] = 3 Q Al o

3. 89 (European Union)
7F AFH ZE2a99 HE B #e A
THAdS dAo] ‘HAFY Z2aHe] A HIo Hg A
Z’(Council Directive 91/250/EEC of 14 May 1991 on the legal
protection of computer programs)oA ‘3 Y= A2ARe] F §lo]
AFH Z2aRS B3] st HEEHo 2 Hinn fREHEE AA
AU FysteE A folstAl st Ao FUsHA o=dH EH(sole
intended purpose)°1 TEHS FHAQ HHo= %%7‘]7]74"} iTr’ELE
| st

ANE e A AR

63) Article 19(2) : Revised Draft Basic Proposal for the WIPO Treaty on the
Protection of Broadcasting Organization, SCCR/15/2 (Sep. 11-13, 2006)
"Contracting Parties may provide that the circumvention of an imposed effective
technological measure, used by a broadcasting organization, to obtain access to
a broadcast forthe purpose of non-infringing use of that broadcast shall not
constitute an infringement of the measures implemented by virtue of this
article."

64) Article 7.1.(c) of Council Directive 91/250/EEC of 14 May 1991 on the legal
protection of computer programs, Official Journal L 122, (17/05/1991), p. 42.
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sFste TS SAsHE oulA A9l tie A g Aol
ol= 33 P9 AAB FAANAE &3, AL JtestA = =

T 59 AE FASa Ak

4. 2849 A2 JxAAY 245 ATez FAHE A
Hlze] WA BEe] B A

n&

1998 11€ 20¥¢] ‘=04 Aol 7 xsAY 2049 Ao =
TREE Az WA B w3 A3 (Directive 98/84/EC of the
European Parliament and of the Council of 20 November 1998 on
the legal protection of services based on, or consisting of,
conditional access)699] 2]&}o] Mqu| 2~ Al-F22] 17} authorization) §1©]

274 FoAH 2o Ho¥ S Qe FAE JYH BHom Az

O‘r’

(manufacture), <% (mport), ¥]XE(distribution), F(sale), tI(rental)
Af(possession)stE A9, 28l 1 AXE AYH EHRo=m 2

NS Y

(installation), ++*](maintenance), ™| (replacement)d}+=

A= A6 21 AMu|~E {8k i REFEE REsta Tt
T AHE Wl* ] 2 glo] A sk B A AdE F
A 53 9= BE3a7) 9% =71 Anjs B Fok

. $EATED AY A7

. 20019 49 29 TAHEALS MO Az R A ZRIA A #

65) Directive 98/84/EC of the European Parliament and of the Council of 20
November 1998 on the legal protection of services based on, or consisting of,
conditional access, Official Journal L 320, 28/11/1998 p. 54.

66) Article 4 of Directive 98/84/EC of the European Parliament and of the Council
of 20 November 1998 on the legal protection of services based on, or
consisting of, conditional access.

67) oltfgl, Ae Ul A HANNFAW, supra note 15, at 506 T,
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dAst Fwel sl #3 A F(Directive 2001/29/EC  of the
European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in
the information society)6®) - ¥, ‘EU Az A, o]slte = oA
o F Agrh-o] AE o] A6x A3 el HAiy frEHE st
“AztE 71E ool dste] WHel ojsto] A" Az 2 71EF 1A
Aztde] At B FHAF delgHola AF A3 FAHE =
A1 wEle] ARt gatA] @ s, 2Ao] MR &4
o ojA FA E= AgElr] 9% EE Ve, B e FES oM E
AL gt skal loh6e9) ejal g AR A6 A3 el M= THlkm
iEEE AgarEe] ALE T 1 vt didEdd digh dssl, W

A e HExA HES Sote] HaNe A2 = 1 oure o
Eo] o] TAStE Afd AEA BeR Eoh.a sk Hilify
HEREE S HLE T WA TS Aog Hrhiet.
o] AL A Aol A 9wy de did HEA HIE
al7] 93 Ao R, FHAT ] WIPO X wE AW FE o] g3}y
s AR A6z ALY 4 5= A2FdA= EU 7 34
ol Al Fifliny fRiEiiEe] Hae 2 1 duA PR RE HIEE
HE 878kaL TR0 v EU A2 A3 o] GA] x5 A AA

68) Directive 2001/29/EC of the European Parliament and of the Council of 22
May 2001 on the harmonisation of certain aspects of copyright and related
rights in the information society, Official Journal L 167/10, (22/06/2001).

69) “the expression 'technological measures' means any technology, device or
component that, in the normal course of its operation, is designed to prevent or
restrict acts, in respect of works or other subject-matter, which are not
authorised by the rightholder of any copyright or any right related to copyright
as provided for by law or the sui generis right provided for in Chapter II of
Directive 96/9/EC.”, & 1782 AzHel 93] Rox= A2z distoirt gido=
k= DMCASME ], Ay #dd A% BoWgd ¥xgsta 9ok o8t d&
A A sk F382 June M.Besek, supra note 26, 426 n 172.

70) Article 6.1. : Member States shall provide adequate legal protection against the
circumvention of any effective technological measures, which the person
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concerned carries out in the knowledge, or with reasonable grounds to know,
that he or she is pursuing that objective. (E¥}21Q1 Hiflifty ffaeiEe] 2ol sk
HY HoAETS 27
Article 6.2. : Member States shall provide adequate legal protection against

the manufacture, import, distribution, sale, rental, advertisement for sale or
rental, or possession for commercial purposes of devices, products or
components or the provision of services which: (a) are promoted, advertised or
marketed for the purpose of circumvention of, or (b) have only a limited
commercially significant purpose or use other than to circumvent, or (c) are
primarily designed, produced, adapted or performed for the purpose of enabling
or facilitating the circumvention of, any effective technological measures.(&3}%]
ol iy fragfiiEE A 549 =9 A 5o 54 &), 5ol HE 9
o} 22 w9 A 1 ol FugztA SR TR Aol

71) Article 6.4. of Directive 2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the harmonisation of certain aspects of copyright
and related rights in the information society, Official Journal L 167, 22/06/2001.

72) 79 JUTEY AHEE AWM MoeE, supra note 30, at 114-24H =,
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Qx ARAY A2z ALY A0 E iy RETE Qe T
S R W el AL
o Slatel QAR s el A el debel

T+ A% wE A89% A6

ol RS AR A Bele AhE A B3

2 A EE QAAY B2 PaAshs A9 Aol AAF Fel S
ASA Fomm Ga A olAss AL FATh A0x A1 A2
o oiAsl 2rhal FERARN 5 AXE A elaje] F)zaA of
et AgsE e Agathend A%, 49, o, 34 Ex §
AgF(ele, AT Folet Brhel ol §(42A4e] B F QA opsta
N
Bt A NS St AEE A4E, A9, U Bt 95 TS §
Aggel QoA & Ex Ga 3 AASAe] NSaAY SAshs
Ao oJsh A Wk m FARLTD AT, ALAYLe] )&
HERelg tgel 3744 ade] FFHHE Qo o glolt)
DARA wel oste] AR 5 Walet AT WA =

73) FEME B S HEAIRETE)  EAAWIRE. AW L Z oo Ao AR IS &
DTEBT DI EDTELWHE (KFI2BWT MHEEM T Ew), ) I2X). B+
BT HE T B 88 ANBHEL U X B FME U B AN LTI BUE B S0
FRANFEMEAT L CIZRISREARTFUCHIE T 5 FEBE LT 2512 BnT NEEES, &
W ) REETIITAONIEIAILE CHEHES*RET ITADFRICE L whEE%
AL ERDEZEICEENETAEOMIEZ V), B TRE TR B ICBWTHL, ) %
T2FE NS 2 BT 2E0BERICHDL 2L HALNTWA bDERS, ) T
HOT, HEW. FEH. v a—F, RV AERIOR (K528 wT NEEwES & n
Je ) DFIH CEIEE UITAHRR DM E 2 1570 W TIro72 & L7127 bITHIEE A X
TR AR E L % bRETAZET, ) KL 2 v 515 BB 2 HEE D JG

Y AE SR EEY. JEE. L a— FIUIHGEE L CRAEBBORICRS 545 L Cldfh e
LTRSS RS L. VIR ETARICE AL DR N
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FAE S Hstal gl Aotk wE AP fEsiA e o
] oo AA8 E4e= Aol kAW A e A9
et A, E A H&E
ZUA AL F e BYgeE 1S ndse] viunHnz .7

“
A% Qre] AgAYe A& nasad Bd Fie, 4L5A

74) FEMED BEH RN ROBESDOWTNHICEHZST 5 HKIE. ZFLU T
HELCR=Z=aGHMU T84l Xz n 2Ry 5,

—.  HGORETEORZ T 2 L 28 L Z OB L T 2 3B (M54 EEE O
R THOTEHGICHATTDLZENTEDLLDEET, ) 457 L IZElH
ETRONEZIT) 22 HLZOREEL T2 70 77 2088 % KNERICHE
TEL. H#LCEES L. AR~0EEAELIIEFESOHME 3> THE L. ik
AL, BLCRITEL, ZLRAEOMMHICHEL., YiESE 7w 77 45258
HREL. BHLCIZBRETREILL 2%

HKELTARDLDRDIZIE U THMMIRET B Dk % 172724
EAAEHPE LT, BETESREZHOBEIC L) FEE AN, FEE. 52
TR NN L EF e 2 (R H T DT A L AL I NLITLRITOE
RO E LT, BT ERBAHEOBEIC &) BN LI FEE A E 2 (R ET 517
Lk AU INDITAEITOE
75) ©1%9 =, supra note 23, at 36™.
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da, 919 Aol AP A5, FARAFAHAAE FAY &)

hsstet, e Gapdol 17

O+

75 ‘1968d A AR (the Copyright Acr of 1968)'& 71743k
‘20008 7B A ZAEW  [the Copyright Amendment(Digital Agenda)
Act 2000]'S A, 2001. 3. 4. Ha =Y.

|

By Mol dste] AZHAW A10Z A1 AL A=
o), “BAAe Ao OAZE 71EF o] ek Hto] 2.2 A
Z+A 2 = o] &3 Eate] PIto R A mul AAHAZE 7E hAE

o Haud, d=aA8EY 7IE HEgs 239 o8 oMt rhest

B/ =R A

e Ae BAdesn e OBASALAE S8 A= 7IEre] W
of olA e AA HfE FA e Ay A8 ke AAY =F
T Al AYdE= Aokl Hol ok elal 3]y FA H
MulAaE “mIEQl Bl g iES] 3l = 39 E Ths7 sk A
ol9lof= ©A ANFAQ FPA oz o

olof] maW FHLEFA} o] &AL FHEA & vk LI Hil
(1) tagisiEe]l sk 3]9)(circumvent) @9 AHAE = -

3]3] Z 4 (circumvention devices and services)?] A#WS FA|sFaL A

u
D
_O|L
rl
=
o,
L o
o
K

6. Tl=

78) o8], A XA AMAARE, supra note 15, at 4794,
79) I AZEW A102 A1
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3o upAro] AA|E AW R == &2
II. DMCA

1. DMCA 9] ¥3#(DMCA Legislation)

1993 Z¥® H¥-(the Clinton Administration)® A4 A4 4
oMol tjx9d 7] (digital technologies)e] Fdol t-&3t7] fls Hr
olxg} H%9] 93] (the Information Infrastructure Task Force ;
ITEBOE ®RFETED 93] = Ful= AdAe] 9ds 337 sl
A3 E Ae o &F Fo ARARl F7]1AQl WEtE Jhshs HalA
[Infomation Infrastructure Task Force, U.S. Dep't of Commerce,
Intellectual Property Rights and the National Information
Infrastructure: The Report of the Working Group on Intellectual
Property Rights 230 (Sept. 1995) (¥%, “White Paper” ©]3}, “White
Paper”g} 3th)]825 Wth8d) of7|A zlqtd AL G AdelM =

Ao AHowsh) “AZAHE HIF Al ~Hl(copyright protection systems)"S

80) LIFTY FAH A+-FAIEE9 Awkd<l A7l The White Paper : Intellectual
Property and the National Information Infrastructure, Introduction. #FZ.

81) Report of the Senate Comm. on the Judiciary, S. Rep. No. 105-190, 2 (1998).

82) The White Paper : Intellectual Property and the National Information
Infrastructure, available at http://www.ladas.com/NII/NIITofC.html, see
also, http://www.uspto.gov/go/com/doc/ipnii/ipnii.pdf, (2008. 10. 11. Z}
HEWD).

83) June M. Besek, supra note 26, at 400.

84) wl=re] JsAANAM = A2 Halloll et Al gis) AEHoz =it vE
#47]1% (circumvention technologies)ol] sl A AAE 718t W© AAN= A
A, 1 o A SHE AR w7t AR JAZHTS 9193 [the Clinton
administration's National Information Infrastructure (NID]E E3] 9He oAS
ANXAI7)= AZI7F FSeh 283 g FEl= Aol H e tAd Fdl=e] HodQ
AL QA HATt oo el 93 Al= FE V)% (circumvention technologies)$]
TAS AR = 79k wpAs A At [Pamela Samuelson, 7he U.S. Digital
Agenda at WIPO, 37 Va. J. Int'l L. 369, 410 (1997), (hereinafter Pamela
Samuelson, 7he U.S. Digital Agenda at WIPO).]
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slulates A& EHsHoutlaw) A Folvt, A& o] wiERA Q] A X&)
S WA ALY A48 gk HA(process), AW W (treatment), 71414
Z+-8-(mechanism) H¥ Al ~H(system)S AZFAAY W 2 gl
(without authority of the copyright owner or the law) 3|9, 3], A
A, 783t Ve FEAEHE 7Y AF e Y, Alx, wEsAU A
H 25 AlFshes 3S 54412 AS AFeFSITE8) White Paper= o] A
HE S Aol o3 QJAEUS §g fAY Zrl=(digital contents)®]
A ® (marketing)S 3FA X3hAl &= S div|sr] 93 o286 &
4 Zlo]7] o
ol ARelA Frefsks A& B Wk Fgettta Awstar ok
Eok R QI ARz EalE skl AW &

copies of copyrighted works)®] 7}ALS QB2 AXRES AH|3H=
A-Eo] Fsiake] @ lol thete] tivkE A Evka Ad9eth. =3k White
Paper= o|&dt Y= NAFTASL =9 A5ole Ztolzm = oA
As A7t gl A oidea ¢ 9¥e BHE
Foflet) SRR E O] Bl g 7P Fas AEH

2
it
—
@
nQ
=
=
a
Y
o

o,

o~ =
& QRYTSD 1o
° %

How W7}
71 % White PaperollAeo] AFS =42 AA& W= A7|E vhdst
Tk 19961 Aldlvk WIPOA] & oL 3ol A] m= gk <l
dell Aol A4 ala A97F A4 £A47F 2 5 ks o] A

golol  doE 4 Atk AL AAsta g A9 24

(anti—circumvention) TF4<& A ¢F3)t} 88)

85) The White Paper= DMCA®}= &gl 3|9 &9 A& aAsh= 2s AldsiAle &
oktt, gk el Al Hit(access) WA= A S Al(access control)2hs 8015 24
&t o] HE A3 EHE, June M.Besek, supra note 26, at 401.

86) Report of the Senate Comm. on the Judiciary, S. Rep. No. 105-190, 7-8
(1998).

87) The White Paper : Intellectual Property and the National Information
Infrastructure, v, A, 6. available at
http://www.ladas.com/NII/NIITofC.html, see also
http;//www.uspto.gov/go/com/doc/ipnii/ipnii.pdf, (2008. 10. 11. =z
HEFWT)

88) Pamela Samuelson, 7he U.S. Digital Agenda at WIPO, supra note 84, at
410-14.
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ol AAME AlFslodof dh(provide adequate legal protection and
effective legal remedies against the circumvention of effective

technologlcal measures)  TFA°] HFE 1A o]t} 89)

v 9]3]+= Zul= A Al(content industries)e] ZH|E <13
WIPOQ] T4 3 White PaperollA o] =FHt o FRl9g W&o AW

< o7l o] =R TH0 o] Z o] DMCAolaL AZh&E oA e AlAASl ¢

A" edel A TES AY WA AAYE W57 AT 2A4S Aw

2. DMCAS] A%
7} B

DMCA= WIPOS] Ad& 943 oz 92) bxe Al dak &4,
AL, AT A wsol glojAe] A wd iy MAA BFS 7Hs
}32,93) "Universal City Studio, Inc v. Corley" Ab@AelA 9131 A} 2
of, HAY FE= d HA 7hee AZEe] HAleh vigo] &ol3k g0l

&

Moz BABS Fold B F Qi sbedel YEHOR Hof, 1

{(

O]

X

’

89) Art. 11 of WCT (Dec. 20, 1996.).

90) Pamela Samuelson & Suzanne Scotchmer, 7he Law and Economics of Reverse
Engineering, 111 Yale L.J. 1575, 1634 (2002).

91) Report of the Senate Comm. on the Judiciary, S. Rep. No. 105-190, 2 (1998).

92) The Committee on the Judiciary, to whom was referred the bill (H.R. 2281) to
amend title 17, United states Code, to implement the World Intellectual Property
Organization Copyright Treaty and Performances and Phonograms Treaty, having
considered the same, reports favorably thereon with an amendment and
recommends that the bill as amended do pass. (H. R. REP. 105-551. p. 1.)

93) Report of the Senate Comm. on the Judiciary, S. Rep. No. 105-190, 1-2
(1998).

_38_



ek 2o 27 Aol Azbde] sfHeiel stM7] ffsiA A=
t}.94)

DMCAE 712402 Aagd 42 AAE FAste a5 $HHQ
B4 Fo $549 BAL P Sue PEsn Atk F AdE
¢ Ao E}—t— Pl %;ﬁ%%ﬁﬂ xu

Hfirtty (REREES 39 sh= A9 x}zﬂa A8 A A
U ARES Hadhe il RERES dYshs 7lE o AYE

1}. DMCAS9] #Hiflt W%
(1) #E#4%I(Access Control) — §1201(a)(1)(A)

(7h  gsEHtEe i e RE - ZTEITRY ik

(Anti-circumvention)

o AZEY §1201(@QMA)E “A = Az H 95
H3Ev = ALE digt S afdoz FAShE Fin fREfEE
gostel s b "k RS JehD aElan 7)Ao 39

94) Electronic Frontier Foundation, Unintended Consequences: Five Years Under
the DMCA, p.1, available at
http://www.eff.org/IP/DMCA/unintended_consequences.pdf (2008. 10. 31. H&wW
+); Universal City Studios, Inc. v. Corley, 273 F.3d 429, 435 (2d Cir. 2001).

95) Robert A. Gorman & Jane C. Ginsburg, supra note 22, at 945.

96) A=A EH*JOl He AL T AdEAd A ko, Hiliny RELEE
3] 9] 8h= ojflel = AIE, 7|7, FA, §F, AHl~, 7E %—01 x3d ? 219—
A9 EH”Ol He Ade Az, A JJrUH v, & &

Ak Fa, FAAJ] HAS Ag A, AE, ZEas Zd%-HHE R ﬁ?io}ﬂ

o dEAon w9 Adehe Folg £

%0 ruiru
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97) 17 US.C.A §1201(a)(1)(A) : No person shall circumvent a technological
measure that effectively controls access to a work protected under this title...
98) 17 U.S.C.A §1201(a)(3) : to “circumvent a technological measure” means to
descramble a scrambled work, to decrypt an encrypted work, or otherwise to
avoid, bypass, remove, deactivate, or impair a technological measure, without
the authority of the copyright owner; and

99) 17 US.C.A §1201(a)(3)(B) : a technological measure “effectively controls
access to a work” if the measure, in the ordinary course of its operation,
requires the application of information, or a process or a treatment, with the
authority of the copyright owner, to gain access to the work.

100) 17 U.S.C.A §1201(a)(1)(A) : .------The prohibition contained in the preceding
sentence shall take effect at the end of the 2-year period beginning on the date
of the enactment of this chapter.
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AL AAS Bodhs Hiiiy RERHES SAE Bosts Hian PR
P wasnm ot Ak FAE AR BATE HLF A
o Zwolxe] goleha @rhvl, A DMCAZH =@ =g A
Zelet,

DMCAAI A 9] Ht(access)olgt Fololal, Ht(access)s TAISH=
FA = Folrrel g #eEl7F vk Universal City Studio, Inc. v.
Reimerdes A}71102)e] 4 L& DeCSS103)7F M-S FAlsh= &34l
FedAdd s FAHs=E BAE Ak ke, DVDYEs Hed
DVDel Sl ¢t=dhd txd 43 299 dde 52 7(keys)7t
Aefof ak=d, oA AAAA d7F WA= dFE DVD Ede]d
(Player) %= #HFFE =dtolH vt 317] wiEoltt. W& DVDE Tvis
= A2 DVDell A&Ho] = W&ol AstA H
o] A, Fujzte Al DVDel| &= doE JY= 5 dddE FoIs A
= ofyetar AA 104

gFH, “Lexmark International v. Static Control Components” A}
7105 A WAL effectively control access"e] ojujo sl FHAI5FA
o} =, o] Al EAE A5 Al ~(Authentication sequence)T 3
AE R Z2 I3 (Printer Engine Program)oZ A S FA 8= 3 o]
ofytt, w3l By 24 ZEIM(Toner Loading Program)Cz H+&

A Ak obyny Z#iA 9] 1T AlTAE DMCAE A -&diido] of

y

2

101) Robert A. Gorman & Jane C. Ginsburg, supra note 22, at 947; o]tg], ¢lEly
3 A X AWANAR, supra note 15, at 4859,

102) AR BAIE A4 400D =

103) HFE 9 = =glolno] DVDE ¥ DeCSS &3S E2W, DeCSSE DVD
of CSSo| 93t 452 BF3lstogn DVD HUo] BA|E+= AL 71535 at) o
of whz} CSSell tfst ARgE s IX] 22 ZFolofol] 9stoiX = DVDE AHE 4=
JA =HH, DVDY o] bt 33} mprA R EAlE L A5 ¢ A Frh
DeCSSel 93 tHsoizl 32 AHYA FEZ o84 4 Sl& DivX'ehe 45 3
Aol oJste] FE 4 9lom, o]yt 4FILL2 DVDAl thA] EA ALY QIE /]
A A44E 4= Al Universal City Studio, Inc. v. Reimerdes 111 F. Supp. 2d 294,
311 (S.D.N.Y. 2000)

104) /d at 317-18.

105) AR #A= A5% L 1. 7} F=E.
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o ZdHe Fu] A7 TLPY PEPel #
& g AHgshE Aol “3
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N
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e Alaccess)' 02 FAH UG AFA%e] o3 Aol FAHE

AolAw, the WAoR A & 9t 5ol AeUThE ¢ DMCA

of Pex erevha wAHT. 2a oE wAew Aot A% ¥
B Aol 6‘H%6}X]E

(th Ef=% Bist

"5 AA=(class of work)"® DMCAS 499 F3& U= A
T deo] AFE 8o uE AAHEE HaAo] Urh108) ol wE}
DMCA §1201(a)(1)(B) WA (B)dA e aS-AG 7] AL H o2 44

A &Eol Tad Aztzol thdd Hol A= AS 1] %’4311 A

A3 =AM TS 5EA AH&E(class of work)e] AZAS HafslA] il o]
&3 7 Qv vHo] FEstA JEF s A= o] &t tEiA = 9

Ao og FAo] ALEA = A AF oFE AR Ak
of 7 AA o) 3de] & WA o FolAo} ahn il HaAH o
o= 3 8-S X109 a8l §1201(@)(1)(C)ol A= o] 3k o<

=

106) Lexmark Int' 1, Inc. v. Static Control Components, Inc., 387 F.3d 522, 546-47
(6th Cir. 2004).

107) Zohar Efroni, A Momentary Lapse of Reason: Digital Copyright, the DMCA
and a Dose of Common Sense, 28 Colum. J.L.. & Arts 249, 269 (2005).

108) Jane C. Ginsburg & R. Anthony Reese, COPYRIGHT-CASES AND MATERIALS
(2007 CASE SUPPLEMENT AND STATUTORY APPENDIX), 80-88 (7th ed.
2007), Jane C. Ginsburg & R. Anthony Reese, COPYRIGHT-CASES AND
MATERIALS(2008 CASE SUPPLEMENT AND STATUTORY APPENDIX), 161-65
(7th ed. 2008),

109) 17 U.S.C.A §1201(a)(1)(A) : The prohibition contained in subparagraph (A)
shall not apply to persons who are users of a copyrighted work which is in a
particular class of works, if such persons are, or are likely to be in the
succeeding 3-year period, adversely affected by virtue of such prohibition in
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3 2SS A A(rulemaking)@ w A ZE ALz ¥, v|dgE B
H

Engh A BA ALG R, Bty REHES $3) FA7 w0
SR AT 5o ool mAt %, i (KA S8t A%
e AREY AR WAL 9F 52 melder ddn FA%n 3

ol#3k Ao uwhel 2000. 10. 27. v A 2434 (Copyright Office)?]
A HA o 4 o]zl 2003, 200630 ZHzt o9 o] whEo AT
2000d9l+= 54 A ZFE(class of works)oll #3F F 7FA] o £]11D, 2003
dolli= ] 7FA o9 E112), 20060l oA 71A] 9] =118 7+ A4 3]
=3

(2) BEHElel B 1TBWNo Trafficking in Devices that

their ability to make noninfringing uses of that particular class of works under
this title, as determined under subparagraph (C).

110) 17 US.C.A §1201(@)Q)C) : .. (i) the availability for use of copyrighted
works; (ii) the availability for use of works for nonprofit archival, preservation,
and educational purposes; (iii) the impact that the prohibition on the
circumvention of technological measures applied to copyrighted works has on
criticism, comment, news reporting, teaching, scholarship, or research; (iv) the
effect of circumvention of technological measures on the market for or value of
copyrighted works; and (v) such other factors as the Librarian considers
appropriate.

111D R Hr= E4 galo]Ee] A k= axEgole] A& oa Aol Ei=
rlolE gAE HAE (Compﬂahons consisting of lists of websites blocked by
filtering software apphcanns)O]J_ F WA= BT, &4, 972 ol HES
7155 gt AEEA wAYUS 9l BHEEE ofF AZFE(Literary works,
including computer programs and databases, protected by access control
mechanisms that fail to permit access because of malfunction, damage or
obsoleteness.)®]t}. [Exemption to Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies, 65 FR 64556-01, 2000 WL
1624383 (F.R.), (Oct. 27. 2000), pp. 64564-66.]

112) o9 4] gk A4 H&S Exemption to Prohibition on Circumvention of
Copyright Protection Systems for Access Control Technologies, 68 FR
62011-01, 62013-14 (Oct 31, 2003) F=.

113) o9 A gk A2 W8S Exemption to Prohibition on Circumvention of
Copyright Protection Systems for Access Control Technologies, 71 FR
68472-01, 68473-77 (Nov. 27. 2006.) #=.
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Circumvention Access Controls) — §1201(a)(2)

b B EAe X3k Fof £k

A2e BASE My REREE $HANES St 27 5o 7
g TS FAEk ki Ay gAHE B 9% 218
5]

Hog TRl EE Ax @xﬁﬂﬂw oate] BEHE AZEo
g Hee addom FAlss M MEHES 3vse A o9
AT 44 o SA%E /M dAY, @ARAY oste] B

go ot 9o ARdom BA: M) MANEE 9
skt et Sstel 4stE me) Adt #A €,

(W) BEBEAE - RealNetworks, Inc. v. Streambox, Inc.115)
1) FEBARLLE)

gAY E ¢ A (RealNetwork)jit 2] HHl= Fah=s Al 2~"l(content

114) No person shall manufacture, import, offer to the public, provide, or
otherwise traffic in any technology, product, service, device, component, or
part thereof, that,
(A) is primarily designed or produced for the purpose of circumventing a
technological measure that effectively controls access to a work protected
under this title;
(B) has only limited commercially significant purpose or use other than to
circumvent a technological measure that effectively controls access to a work
protected under this title; or
(C) is marketed by that person or another acting in concert with that person
with that person's knowledge for use in circumventing a technological measure
that effectively controls access to a work protected under this title.
115) RealNetworks, Inc. v. Streambox, Inc. (2000 WL 127311), (W.D. Wash. Jan.
18, 2000)
116) Id. at 1-6.
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delivery system)¢! “gl2dwu|t]o](RealMedia)”&= A ZHAA7F ZHl=ZE o
s3ts] “YAAH(RealServer)"E E3lA T AEHolol(RealPlayer)"&
AREShE ARt Al dEgit Fdlx AfAeE A Ed o] o]
(RealPlayer)} 2]€ ¥ (RealServer)®] 4& 4885 o]§3to] au|A7E &~
E2]9(Streaming) AH] 2T 98 2= 93 FElxE AF Eale 2= 9
A &k ol A 2EE 98 v F 7 Heb #lAYSE(security
mechanism)e] 7]°53%t}h. A= DA H(RealServer)E T3 ZElx&
gl d Zdo]of(RealPayer)dl 45 ~EgWo] 7M1 EE st AdFA| P ~(an
authentication sequence)?] “H]™ =¥l 2}4=(secret handshake)"o]aL

A= Ak BAE BHAE £ de dAUFOE "I 29X (copy
switch)“o]t},

g, A 2 E g2 (Streambox)iit & LU ESN A
(RealNetworks)iike] A3 AAst=  FA7]¢k 7IH dE o]
(RealPlayer) A|28l3} 385 E= 317] $J3t o] AZEY oS AAas
AT

1 5 2EfHA(Streambox) 9] B Y H o)A L (Real VCR) =4
o]of(RealPlayer)2] “H]"d 2~ oF4=(secret handshake)"& X}XLOHH 2ld
Z#olo](RealPlayer)® =334 2 DA H(RealServer) =H-E 35 W
= 7 A saL BAR g 5 A Aok

AarE Farjike] gldHolx U(RealVCR)©] DMCAN S =7 Adll &
Aol sjFghar sty AE A7 ATh

2) #F 2 AR

e “dlldA~# oF(secret handshake)"e} 779 A~ X (copy
switch)“E& DMCA §1201149] H 9 HAE A= Hiliny (R
Eehal FASE A, 2EfHA(Streambox)9] 2 H o4 &(Real VCR)->
g QU E 9 A (RealNetworks)iib 9] 2l d Ed ol (RealPlayer)2] F -5~
o] & EALAE I st FlolojA o2l =45 A 21 DMCA
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§1201(a)(2), 5% §1201(b)(1)$Iutoletar ks 117

(3) FIHEBEH B 1T7HRNo Trafficking in Devices that
Circumvent Right Controls - §1201(b)

DMCA §1201(b)(1)& “oj= FFE4] (A)GQ) AFE T 2 dHE
st Az ok AREALe] AElE aHoR HE s Hilbm
ki Foetes REE Fysr] 3 H4 o2 FZ(primarily) T

off

¢

A9l me AZHAY, () A4E EE o ARl tiate Az

% AFA] DT BAROE WESE Hiy REHE olss

BEE Avet A oldeli: AAHOR Fad AV BAY HE

(wse) 7T QAL Gi) A2E w2 QR make] 42
Z o

o)t A ARl AEE gyFo T RIIE Him fEEE ) Foldts
HEE I3t d AMEshr] 98kl sk, (B) V&, A%, Axlx,
[e))]

=T Ml s g Az 2o gFAdRt et Ao, AEs F
THOoE o]k A HLE A A= Ao ohynt.
sk, §1201()(D), (2) FA §1201(b)7F8-S H=skARE 2ol 4 &

Nzkeolof ol Ao dAE L YTkl

@ 71E AR 2 e Abd FFE FA L -
§1201(c)

§1201(0)0& AWIHAAA elsl= DMCAZF A=A Qalel ol u)

117) Id. at 7.
118) o3 F#:= DMCA fW3lej=oe Yepdgleh =, “F AL i vlssta
Hleh 23S askHRt vE Al vE 79 mgolvhetal Hogith (S

Rep. No. 105-90, 12 (1998).]
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I, A2 Pale] A WA Bl 120 w AT B
@ AEe) Afol iz g MAE AL EakAE grha B
Moz st vk ol Fol 4B AEE kel g oot
AL A e

(5) BEmmtd R FUAMH B e HE BE

(7)) §1203(R#H EEHE)

AAPHAL EF BF, Aol wheh) A §3BYY, A
of mehwsAl N gdEE, ANEATY L AANAE G519
2 ag 5 9

&8 Yo EAE dAEH] WY e ol ZSste] HAEI MY
(guragg i}t 20042 o)A 250098 o]dho] F]-&HT}.(§1203(c) T©f
g SIREAE B 3 oo Tl=A kel HE (812099 e A
AdAR ] HE(§1202) Anke] AAW S THET 5ol HLY
fegoll wet wjdls 3uj7bA] Fds 4 ok fukAbrE Ad o) F il

Aol wae S gol £t WAT 5 k.

\)

N

==

(WH§12040F1 %1y BEHRTE)

AL A=A = 507 2el osho
T I ¥, AWM 1009 &8 olste ¥
1 el Agkeh thRk Bl E] o] EA
A A el Aol gk (§1204(b))

119) 17 US.C. § 1201(c)(1) (2000) (stating that “[n]othing in this section affects
rights, remedies, limitations, or defenses to copyright infringement”).

120) 17 U.S.C. § 1201(c)(2) (stating that “[n]othing in this section shall enlarge or
diminish ... contributory liability for copyright infringement”).

121) 17 U.S.C. § 1201(c)(4) (stating that “[n]othing in this section shall enlarge or
diminish any rights of free speech”).
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(6) #lst(exemptions) HES] NE
ALZAL} o] &&Ae o7t 247 b=
oD #ist KEY RE

1) §1201(d)-¥1¥8 9 CAB-EAREA 0SB
(Examption for nonprofit libraries, archives, and educational

institutions)

A% 49 v BA TR AR

2) §1201(e) - AF9 ARFHIPHY(Law enforcement,
intelligence, and other government activities)
ME AR EE AR AW S VRl 4n 5Pe BHow

sto] /1% Sue nEFAL Awets A g

3) §1201(f) - W2 dAYo]H(Reverse engineering)
ARG A A TraRate] T3S SATe] Jed T
_]

9 828 53, H] A G 222 Sof A 16 4

4) §1201(g) - ¢353 A+ (Encryprion research)
A 2HsNA dost ATE f38] Fa AZEN 5o U= AL
SAE 1% Hium MERES slvste 39 2 Iy UE A dYE
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dost Ao R’ disids “Fell AATF kst 7]Ee] Fofel
S ABANAY e g5 AEY MEe Adsr] fs6 3

AolA A de AAtEd AR EE dEst Tse 24
Este] s syl 93 Bas A9 Aojx o] Q.

skH, §1201(g)(5)N = A2H S =7 (the Register of Copyrights),

AAH- AREA Fo)H(the Assistant Secretary for Communications

ol
Y
rlr
Mo ox
o
=
%o

|

and Information of the Department of Commerce) DMCA®] ¥g %
19 ®<¢F DMCA7F <3 <A (encryption research)®} <s7]7]
(encryption measures)oll v %l Fako] #3 WM E AEFsoF shofal f
Aakal dvt.122)

5 §1201(h) - wAWAA R3I(Exceptions regarding
minors)

AT BF 7I=4 o I9FA Fol wgdate] g gL WA
e HHOR sk wels el T gl ddtel glojq o Hed
= g ete Aol 3&HT.

6) §1201G) - AEAREY B3 (Protection of
indentifying information)

712 o] AZEo] sk Q1Y A¥EARE FH-FESE
7I'se 7HA = dell= A% xxdstel ol Ves Al

i

[
o 2 »

Ky ool

e
°
Rl
°
£
)
>
ofo
2
2
2ol ¥
_0|L
&

122) §1201(g)(5)F #= sk Al42 9l 7HA| 2l F(ongoing monitoring).
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7) §1201(f) - HAA AA}

AAGg A5l “tPE HA AHEAM HL FAE Ik A T
SEoh kg A 32 ‘Y, A5H Al2Y B FASH UE
A=) AFA e 2GR FIME dolA] Y AA e S
Aelg A HAbstal 4 e BAstE A s HHo=E st
o, F3ll AFH, #HiFH A= e AFH HEY A HIste AE
ojn| g}’ 1 ol xo] gtk

GE D> Hifliny RERSES] RS gk o 9

HEEAZX) o] &5 A=A
T (=F-AH &
39 g9 FA | =F-AHlE FA =3
TAE 5ol U
o) X X
o £}(d)
HyW, ZE e
i o) X o)
733 9 (e)
Yr
o) o) o)
A=A o F(f)
AT AT(g) 0] o) X
Axd #d¥
o) o o)
o £](h)
7RI
AR (i) © X X
HH3 AAMG) o) o) X

(W) pist BES] e
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A2EAS ol §EA ezt O o daldE 9 A A
B AR 9ATI o §EAE FHsE A FANE Rop of
7] el FAel U@ 9w gl Aeleh Adrt Ak F o854

ol o

HA= DMCAS]HEe] obd A

. /&

olo 2 Fiflufy fRi#EME] ek BE Hel dis] Amuoit. &
Ad], gAY 49 de] mE B REREY 28 2 Bl R
detiiEo] e Be Qe ool mAA s
oAM= Szl Al Hilny RFERTE S Rodw o
() fREE ] #e PH- vebnit s =
DMCA+= A< SAE IJet= A9 AAE A= 1 8s T2 A
7V AEE Al Bl S ES BResta ok old glEaide UF F
2 A9 E Fol dnk At AYE AkstE so YA Hldto] 3l
ANb, ey fREERTE ] wek 7 XA e g Frpial Qv

DMCA®] 7H¢ & 54L& A< A& 3yst= g9 AAE A8t
otk Aotk ol AL ki Mi(access right) AHAE WEOE Q1AL

o]
2R
A= FAT s 7 AHe® dA-sal dvkal {rptan ik

2
F
il
o
R 1
=
30,
Y
r\:]
=)
A
lo,

123) David Nimmer, A Riff on Fair Use Doctrine in the Digital Millennium
Copyright Act, 148 U. Pa. L. Rev. 673, 702 (2000).

124) June M. Besek, supra note 26, at 398.

125) ojdig], “tx "3l aahEe] 178l ek A", supra note 31, at 1119,
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Skl A & mpol o] F-mFTA AN f-euhebs B 49 4=

AaL k. Bkl e m=e =t AplE dHEE AL v
onhE 88 %el B2 medes € 5 e Aol a¥uw Fe uy

of BTl Rk m=re] m=olek AFE Ay R

A 33, BEEHE(Access Right)ZBEY BEEE EEH9
A

I. ¥

A= Aol Qlo] A& o] &3 L
A" Aol A= ‘At(possess)’ol] gt o] &o
oJgh o] &o] B FTag Aol HIJH. 1L
A 2L o) abe] W Wl EZ7F 7HEEl A 7] A= 1#%%
|AEo] AAEare] 3o Rhsto] A= & 7thr7% 2AES A3
o FfrohAl HEtES sk Aol AN ojoF dhrh. wEbA A AR
g EAst BAE WAk Bihig REREE 2o sHA HIlx
o] ok 7l WHS JEA LA HAT ey ol g It 3 BMTDI
; +(circumvention) 7]&=% LA gtel wel o] &24E9]

ISR L AN A8yl B e} ARy u}

—|—1 _4
rﬂ
(]
= o
ofo
N
ol
ol
=
ro

o 77 @ gk Aol %ﬂl ol el Aol T, PETHE 2 z;% e

94 vwe wolE AWRE, 1 SAE Hil =90 Quvde dv

B F o] i@ ) ule) AWEs doluAr. delw mpAuow
#Qgow HHE AR oW o] YA Awmr



. BirtEo] &3 —
1. el &
HEelAl glel ganiEolzt vxd Alth(digital era)ol 1Al A=
2o] o] &S AAE s @o|th126) e} A=A A Qo] HEUTHE
(Access right)o]=t dwtloe] A 2H&ES o]&f(apprehend the work)st

PHS FAY A e frkaz)

2. BORHET By RAEHE S AR

OAE A ol dels Ao olgo] Pae TRAAT. = AHL
debs Ags AL e WA= FRE & gt A, UAg
CER R

A= Aol 2

.
FeA 2T Pl

Aol glol e 2 ol8L ojwatAl frk wey HAg

Atz sk olfE ukE of7]el 9l
th128) olefgt H Al BeAe T AIS SASh: Hiliy R
s I9steE s FASI o2tk olo] wet Az o R
PelifiEel sl M2 A Ade 97 ool fig =97t A=A #
Zl o]t} 129)

126) o8], ez AXANNAR, supra note 15, at 519 ¥

127) Jane C. Ginsburg, Essay. From Having Copies to EXperfencmg Works: The
Development of an Access Right in US. Copyright Law, 50 J. Copyright Soc'y
US.A. 113, 120 (2003).[hereinafter Jane C. Ginsburg, Essay: From Having
Copies to Experiencing Works: The Development of an Access Right m U.S.
Copyright Law,] =] A=E, “AZ4A7F Hiil REHES ARS8t A&
of gk dnkdle] HS AT 4 slv wERRl A WA wierARl Al Akt
He"ehs Az ok olgig], ‘YA A9 BriEe] Agel ek A, supra
note 31, 106,

128) oltha], Qej iz} A A ANAR, supra note 15, at 470%.

129) olelst SHLE AAA A HLol dist 71EH FA9 §
ek A AZAES AZAS ‘o] &S EdskE H7bA Sda) 2|
T A4S dstoof st} o]24 ARPL EE o] mR= AL ofyth Az
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A HOIRES Pl fREEfEE ] o2
o] Bl fRERES AHA SR BT

3. Bk RAES BEEEIM
7}. WCT

WCT A11x27F AZA oA H2S SAT AgEs FosiAE &3t
ikstd, wWEFkolvt WCT7F A&t=ell skl AdztolAl <S5
A # A= WMERAS HEE Foe 2 ofuw webA HEES A
Fiflsrty RS el oste] S&EA e ATE HA &7 W
E}. ok olyel WCTE AZ3g 199612l WIPO 9|3 ojoA] nj=&
T

STkES] Qo Aolu Bl S AF =9 8Fx] &gk}, 130)

EU Azt ARBLE JTEAE sk Haliy fRiEEs vehs
FAE TANFDOZA(A6Z AT A OR LS <
9l t}.133)

2 3 Qe HA, JNE, w2, I, AARRKA ] AY) T& A% BE o] 8
ol o]g|gt 9ol sFaelAl= F=rh Leu AL o] AAzol] Wil A
s EATFOEN AU FAs] FAE BASAY Akl He Aol (B
Z %, supra note 20, at 81- 82“4.) old] YA =He o] gAEA V)& FEH
NE ‘ol g e] HalHA| BF IS d3o] DTS Ae

130) ojdig], “HA A A arhEe] 178l ek A", supra note 31, at 1099.

131) Directive 2001/29/EC of the European Parliament and of the Council of 22
May 2001 on the harmonisation of certain aspects of copyright and related
rights in the information society, Official Journal L 167, 22/06/2001.

132) Al2% 1. 3. o F=.

133) EolaAE =Y AZAH(Urheberrechtsgesetz)S A2ap7} BA|E == 12 <13l
SAE AZS Y dAFE e BEAEY Hod AyE BASH
{Urheberrechtsgesetz [UrhG] § 25(1). 1965 Bundesgesetzblatt [BGB1] I 1273
(W. Ger.).} ; Zohar Efroni, supra note 107, at 274 n 176.
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QRE HIEAH Hese] AAET o Adst 548 BolA A
2 AAE FASAE gomen AHHoR IS e AL
oheta 2 4 gt

2} 51

aEal E59 AREHS JAIEAE A Sl RElEe ol &=

SAshE Hil faEEESE B or EER a Jom, Hiliy i

fiEe] Nae AI2EA B o] &FAl T o= sty e A Bl ofet

of Az g HalE A A WAEr] g Aelekar HejHof )

U} 135) uwheba] S A2 Hiip fRiESE ] Boet Beste] A
o 1

T AT, FE Ve ARk

0. BnkE R MRe EEANAY wmE
1. DMCAdI A 9] B:atE BEA BE

DMCAE At3dlE "White paper"ol| A& #aikEo] ok &2 gl

o a8y 1997, 6. WCTY ola ¥} v&S & A2AwY /A te]l =3
of AEHAUTE 1 HES H.R. 228118608t 3t} of7]oe= HEE
AZE 3y st= A T—-@lx]“é} TALS ¥S o224 White paper®th ¢ &

AsHA Hifliny g 39 s ax8te WE&S "l 2l

H.R. 22812 1998. 8. 4. 3}¢(the House of Representives)S &3}
&3 H.R. 22819 FF<k> 1998. 10. 8. AYS 5943 F & & 12,
3 E HFT FHAA B> . 28 EHY ARIES ol HEIS W
il %= DMCAZF &HAatAl | Blojtt,

DMCAI A o] $amEs 1 AA=A A= Zlo] ofyar, Az

134) A2 1. 4. Y} 3=
135) #A2% 1. 5. %
136) H.R. 2281, 104th Cong. (1997).
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oJste] Hox«= AAEe dig HEs e SR FASkE Hin i
] izt HHPAE SATFoEA JAABHE= Folv. F, HEIH
(Access right)o]ghs A YA Hoz QA= AL oy, ApAA
Hoflet) PRagfE el olste] Boys A&Eo] dd LS e oz 3
e deE dAste Aolnth

of

2. BOIHE RO T BRH

7}, ke P

PELRE QL AGAAA MRE A JAgezN YUAE 37
2 A A AulE Astal A2 B2y s RS FEFoRs A
Azs wee sled. oy dEoRe AHate] Hro 927t
A7l = o] Ataxtet AzhE o] gAt {M Aol AA Aol AHF
St ofefell A A WEE Al i ABlM A= Ao

_

71 %
stoh. whebA R Q78S Fut =98 A¥Re e B AFe
2 OQAF ARG FZAATIAL, ARAAeL Aut o] gahe] 7 9l XshE

]
= =
& ol =Ray] 93 W dAdd =go]
. BAS HER HE

(1) BBITRE FH R#E

137) David R. Johnstone, The Pirates Are Always With Us. What Can and Cannot
be Done About Unauthorized Use of MpS3 Files on the Internet, 1 Buff. Intell.
Prop. L.J. 122-23 (2001).
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so] 744 tlmA o] ooth1s® Haiiie oleld WA HEnA, o
3 5o Fue sl UAY WA wAdE O A2y

B ARES REstE S HAHoR JM5eA §Ft)139)

<

(2) i3 ¥ =22 2d(Business Model) AltH

HAYd Azbzel il fRERTES A &ste] 1o o4 flo]l HAE
Azt tigh Aoy HAlE SAlskaL, A% H(Shrink
l

= Z2 A(Click Wrap) A4S Eslo] o]&x71L AT

=

rap)140) T

om

*

A2Z o] wjaze] QoA 7FAAPE A A (Price discrimination)S A& 4
RA HAT S ALLAAES Hin REREE 7HA 2 gotoly g ket
2o ARES ol 8T F U= Vel Sl E Aol o] &S st
1 713belu o] &8l By o] A7) T o] AFES o] T §l
=5 A & g Aok tE 9 o] 8A AR o] &3lFU AZES ol &
kol wel A& HlE Festa 150l e R sk HefddAvt A%
EE 088 g JoBRE o&AEd AR o5 E F As Holtt

o AL ofd®m I B4 sloll A A& o] & o] oA ‘B wuitt
145 W= A3 (Pay-Per-View Society)' T 'o]&3t wjnjr} H]&&

= A3 (Pay-Per-Use Society)'®¢] FolE o|n] 3t} 142)

138) Cynthia M. Ho, Attacking the Copyright Evildoers in Cyberspace, 55 SMU L.
Rev. 1561, 1569 (2002).

139) Christopher D. Kruger, Comment, Passing the Global Test: DMCA § 1201 as
an International Model for Transitioning Copyright Law into the Digital Age, 28
Hous. J. Int'l L. 281, 289-92 (2006).

140) AXEgo] CDGToR AAE o] x| o] Qe AXESAE F93tH CD7F &9
Ae T AWl Ackzo] QIMEAY = FEE =, HIIAEGY] AEol

]OH Syrol H&= Aleks A# A $(shrink-wrap) 7Al¢Folgkal ghr},

141) 22 F(click-wrap) Al2foleh, HH = o] v Aoz IA(PC) shudel ALE
slete] ek Aok 7ol AA i, o]d woEs YEhlle HES EEee AR
Al7F Aloke] Suo] Hi= WHAlS ekt

142) David Nimmer, supra note 123, at 741, John R. Therien, Exorcising the
Specter of a “Pay-Per-Use” Society: Toward Preserving Fair Use Doctrine and
the Public Domain in the Digital Age, 16 Berkeley Tech L.J. 979, 1009-1010
(2001); Jane C. Ginsburg, Copyright and Control Over New Technologies Of
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A= Prhts =dgo=A Azate] AfEe xS ALl v
A ATk 5, 7HAAEA NS ARESte] R Hl=y s
ot ® Aolth ol=x uAd Al FiFehe AR A

A AAL e FEE F AT

w0l

(3) MiHRMS

A" A zbzel o] #OahEe RN LR A ARES RS
oA A A9E AFS & Jdvta AWE o Azbze] F3A
oz AR AzZo] FFEA FEE k= AR HIfE AFst
71 913 Aol Azkaeltt. add Az=s olgstr] HT sEs ¢
A Az Hels glystr] A RHlEem e Atz o8 7he ol
o5 Adel vk LS UAY Azb=ol Hskr] flske] ARSs|E
= 7] A% A Es Asl FaAIA vk AR Bl BE
Azbzel et e AsHo2 AYsHA sho] A e ¢ 3

A BT} 144)

o EAS BER HIE

(1) ¥ AAE AAsA 2= 28

A AT AR BEHE AN o Aok Asit dh %,
ATEAE BE749149 DMCA §1201@DWe g A4aze]

Dissemination, 101 Colum. L. Rev 1613, 1632-1633 (2001).

143) Christopher D. Kruger, supra note 139. at 296-99.

144) Id. at 299-303; AEFMF APGAs] Afrell #8§4= Wendy J. Gordon, Fair
Use as Market Failure: A Structural and Economic Analysis of the Betamax
Case and Its Predecessors, 82 Colum. L. Rev. 1600 (1982) #=.

145) DMCAZ} &< A olebe= Aol dialir = 3989t 1 du]aiele] a4%s 14
shal s DH‘SH wATAY] fuke] A Helg AT HdelY 2AY §L
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AEIEE IS DR %
AUZ DMCA $1Mhe 748 & glott, ol oty F4S e o
FE WA o) FReE FuUY B HFHor 4u9 ALY
A 5 9l AL ohleks HelA gihels Ade U

2} 5} T}, 146)

_
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o
NN

(2) fa#ol W3 mopIgt RS RE=Z AT FHRAES F

il N

DMCA®] iAol HEAl tsf o= 22 -87F 2171520

C 5, ARe] Fxd A dijle]l AR Hske AS AEe] #

2AFOZA, Ak, AL, Wy, gal, w5k, sHA B AH| RS0
ARE HAAsAY g8, 7E AztES 38 ol &ske AS 3
2AF FE7E Ao Aelu 4D

Bty fERE = 71sel o8 Azbze] Aoy ol&E FAlsh:
Aol7] wjZel FA FHel A= d&=o] ol dAS 7 AA &
gith. =, AAENE Rads AREdA AAtd Borigte] $Rd
AR/NA o™ A zpzo] opdx & = gleh. wkef A4k B35 7]3ko]
TRHE AzEolAY AAEe] obd Aol By RERES st =)
&= ool HzHEnhd o= Azl A Mz wiEtd AE §&e= 42
HE 2T 5 U148

A= g Alel s AzAAzE shuhe] wiEbH Rl dEE Fote
Aol A= Aol oyt Azpe] Fuf-AFatear, Aol dA 6
F &9 (public domain)-7Fg ofoltjol/EE o] H el M 2] ofolr] o

7] wjEolglE 2AE =} (949, supra note 3 at 225W.)

146) Id at 225-226™.

147) H.R. REP. 105-551(0), H.R. Rep. No. 551(I), 105TH Cong., 2ND Sess. 1998,
1998 WL 414916 at 26 (Leg. Hist.)

148) Yochai Benkler, Free as the Air to Common Use: First Amendment
Constraints on Enclosure of the Public Domain, 74 N.Y.U. L. REV. 354, 420-22
(May. 1999); ©|%, supra note 19, at :£36).
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ol & Av AE B Az diete] AFAARE AT AitAew
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(3) Hifiw 54 BF] Ml
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rO

o] ZlwdAleoly AR A a7t Ytk AW AAES F
zotes TEe oE AFRECd AHIske eI ¥ A(nverse
relationship)ell ATF.150) 2] 2] (knowledge)> 7]&2] x4 2EE2 7]
wHelol e FxA AEY FAEoIt 1y DMCAE ol# gk A4 o
g Hs e AYUSS RedoRA dejr, v, i, 2L
AT 59 S e = g &

LR DMCAC &4 o9 & 9E4S 3838k 8] AL ©]
e 7ENts o= st AFHECARE Mg Folan duklol A=
71315 WA 7]+ Folth 1glal 7] J
(anti-device provision)2 ¢]Hk&}o]
AAZE ATsA X 5 7] dol 7iE LA AR 9 A F

ZF-go] 9t} 152) 18]a1 DMCAS] 9ulk of Fo] dlrlo] &= A o] A3

149) Jacqeline Lipton, Copyright in the Digital Age: A Comparative Survey, 27
Rutgers Computer Tech L.J. 333, 355-56 (2001)[hereinafter Jacgeline Lipton,
Copyright in the Digital Age: A Comparative Survey] ; ©]#3dF A& 223 AL
ojwlo| Iz Justin Graham, supra note 5, at 36; Melissa A. Kern, Paradigm Shifts
and Access Controls: An Economic Analysis of the Anticircumvention Frovisions
of the Digital Millennium Copyright Act, 35 U. Mich. J.L. Reform 891, 908
(2002); Jason Sheets, Copyright Misused: The Impact of the DMCA
Anti-circumvention Measures on Fair & Innovative Markets, 23 Hastings Comm.
& Ent. LJ. 1, 21 (2000); David Nimmer, supra note 123, at 720 ); ©]94=, supra
note 23, at 629; %9 supra note 29, at 79 &.

150) Thomas Heide, Access Control and Innovation Under the Emerging EU
Electronic Commerce Framework, 15 BERKELEY TECH. L.J. 993, 996 (2000).

151) Jason Sheets, supra note 149, at 19-21.

152) Terri Branstetter Cohen, Anti-Circumvention: Has Technology's Child Turned
Against Its Mother?, 36 VAND. J. TRANSNAT'L L. 961, 979 (2003); Jacgeline
Lipton, Copyright in the Digital Age' A Comparative Survey, supra note 149, at
360.
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IV. BAMES) R0 BME - #30#E(Access Right)# BEfF9
ZERET S BRfR

1. &S] e

153) DMCA §1201()(2)+ ‘FEZ(primarily),, 'Algta  ArdA<el  ZF8 A(limited
commercially significant)' ©]gfl= THER o]F9)4 Ut} [Eun-Sil Kim, "The
Digital Millennium Copyright Act and The Anticircumvention Provisions :What It
Reveals About the U.S. Copyright Law", 3% #1846 Z2%% (2004. 12.) p.
169.]

154) Alex Cameron, Robert Tomkowicz, Competition Policy and Canada's New
Breed of “Copyright” Law, 52 McGill LJ. 291, 315 (2007); Terri Branstetter
Cohen, supra note 152, at 980.

155) Jane C. Ginsburg, Essay: From Having Copies to Experiencing Works: The
Development of an Access Right in U.S. Copyright Law, supra note 127, at 116.
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DMCACI A o] $2ihEs 7159 Aztda= He A == A%
AFeE A2l (paracopyright)ghal w=r HA ] Ppje} A4
t}157) o]l gk dAFe] AL DMCAQ feilihEe A=d Hefots
ol &L A Hajrt A" 4 A, 2 Hafel g FATT=
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156) olts], “AlelWMuiApERES] Hiflinry HiiEol ogh (Ri”, Aol HAI A A Y, 65H,
774 (*}O]H%X]ﬂxﬂﬁﬂﬂ?ﬁ H, HGAE 2004). [o]al, o], “Abo]m i i <]
Bty fiigol] o gk "]

157) Nimmer & Nimmer, Nimmer on Copyright, §§12A.03 (2002. Supp.).

158) wshdgi[d], Azrzol digh AR 2 ganhEe] Aol #et A A st
g5 2008. 159 160™.
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A SA SN o 75 gkl Slo] = om Aol AR

Th NG - BRTRES E(FIES] RBNBATRS] LB

U AollA A rA d v AtelE B ko] Aol At

AL shd, Hifiany fraEsrEel B3k qrgol AR Heeks dAflE el

org5lo] e3ld AAS Ay s A2 TheAdol vk ol E &
Al

AFE 148kel DMCAS] HAR Al 848 2537 sfojof ks
As 7k A = 5L Qe 160)

B v Zo] Azt WA Huie JAHE Ay, A% A
ok AoNe] REREFIE A He ALl ol dwk wFe] A
o= Adshs BAEE we 7 vk v=e DMCAZE WCTY WPPTE

AU ATHE vl w2 o] d ARl 7] %xE Ao|t}16D u)
ghA fzihEe] AP HEHHE V1= AfAT= 78 e YRl Holok

V. /NS - BETHE RES BBE IR4E SR

159) Matthew J. Faust, What Do We Do With A Doctrine Like Merger? A Look At
The Immnent Collosion Of The DMCA And Idea/Expression Dichotomy, 12 Marq.
Intell. Prop. L. Rev. 131, 150-52 (2008).

160) /d at 152; Jon M. Garon, What if DRM Fails?: Seeking Patronage in the
Iwasteland and the Virtual O, 2008 Mich. St. L. Rev. 103, 119 (2008).

161) Jacqeline Lipton, Copyright in the Digital Age: A Comparative Survey, supra
note 149, at 361.

162) olth3], “AtolHufperEe] Bl ol o8 /", supra note 156, at 659,
78M,
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NEFA s A ZAR A EdiEe] TR Sl ® B eta, 1
of [ flo] FeEHd WHoR ALES AMETE & e iR oR A4
oj 163 A @] [ glel
o Pkt THOR ALgH= Ao ]E}. n] <ol A =
dyEol euprh16h 1976 = AzAR A1073e ¥ 3hE] I} 165)
KNIEFIM BEE AZARl A &89 A tiste] Sl Hilig &
A& e fi(a safety valve)e &8 &7] wfj&o] wj$- = Q&) 166)
2 DMCAE &8 afAMstd AfE9 AEMES 98 "= A7t
A wA 8t k. olFA =W A Mo dWoz AEFM Lot
8= A g +E7F A oA = AXES ol & wAZ HKY I
go] A #Eo] giMlol ARt HAY AAEe] Sojubd DMCAS 248 99
S A WARA Ha, i A e sl BAE 7heA
o] =t} 167

A= I APLE AFES AEFHE7] Y E AgEed sl ok
shevl, A BASh: i REME Qs A9 ol Yt A
o] 385 Xolth, A AHES ALFIHEY] $ete] Bl (s

ek, A2 ojste] BEwA] b= AAE (A, A
871& SFAA HAY E5717k] TR FHIAN A=

A By (Il olsto] B A Hv A2}

163) Paul Goldstein, Copyright vol. II, § 10.1 (2d ed., Little, Brown &Co. 1996).

164) Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C. Mass. 1841).

165) 17 US.C.A. § 107 : 10629 HAdlE EFatal, v¥, =%, 72 Bk WS, o
wolu A7 55 Hgt HHoR AXES AMgshe A #Zo] FHAE Ao et
= A5ell= ?ﬂ/'%‘iﬂ %‘OHﬂ oflth T4 S oqFE ddE v oy 22 247t
A Eolop gtk (1) ARE9 HA3 A, (e ARgo] A4l 84S 7HAaL gl
<A, HGEY A el HAo] Sl=AE 2FETE), (2) A=Y 24, (3) dAHL
2 EGE W, AzhEo] ARRE e & AAA, (4) 1Yg ARgo] AAA A E
= A= 7HA e mA= gk

166) Ida Shum, Getting "Ripped” Off by Copy—Protected CDs, 29 J. Legis. 125, 138
(2002); Neil W. Netanel, Locating Copyright Within the First Amendment Skein,
54 Stan. L. Rev. 1, 12 (2001).

167) Denis T. Brogan, Fair Use Doctrine No Longer: How the Digital Millennium
Copyright Act Bars Fair Use Doctrine of Digitally Stored Copyrighted Works, 16
St. John's J. Legal Comment. 691, 691-96 (2002).
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ueha olstol A= o] & FAOAS V| o ® o], DMCA®F AE
FIH g dA gk voe] =98 AHHES AT $8 Hik
AL FA #gk qFAgo] o] A W, ofgol A AHE nlFoA e =9

= H Alde JojA Al E Fol= dH Zwo] @ Aol
2. DMCAS] s #3:BfEAA Y #mE& 2 DMCAY HE RBE
7F. DMCA #5829 ##E - The White Paper

White Paperoll A= Abe 3]3) 5% 850l A= AEMHES
= Y4F9 Sl ds&l, AEFH REE AHEZE ol gatd A Ag
= AZoly AR sl&ske A2 ofdtal A, ol Al A ¥ A
ZﬂX—FLJXFE AAEo] A Y= Aol oa THEEH= A

FAst. 3k 8y X (circumvention device)7} $HH
(legal purpose)ol 220l A Fo] AEFIHS HHS 5’43]1
(primarily) o]%=% 1L AFEETHH 122 ol o3 JAFH A=A T
|2 Zol7] W&ol AEFA RS AMES He AL ofYsta FEE
q.168)
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P

o
E‘i

]
]

(A}

o g2 2 1R
8 Jo 7
H ne)

. DMCAY #HE RBE

168) Working Group on Intellectual Property Right, Information Infrastructure Task
Force, Intellectual Property and the National Information Infrastructure,
Introduction. p. 231.
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169) DMCA §1201(c)(1) : Nothing in this section shall affect rights, remedies,
limitations, or defenses to copyright infringement, including Fair Use Doctrine,
under this title.

170) DMCA §1201(a)(1)(B)-(D) [AI27% I. 2. Y. (1). (th =]

171) Dan L. Burk, Anti-Circumvention Misuse, 50 UCLA L. Rev. 1095, 1137-38
(2003).

172) David Nimmer, supra note 123, at 723.
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DMCA §1201(0)= %zﬂﬁl ZRGA vteE= &4013}% Azt k. o
= il PRl
skl AEFM RS TR ¥ down, o] Wyt A&HA =
s DMCA §1201(c)%} 7 Q

T 0E A AR ALF SHEE A 2]
AW om=E vol vty FAEE ArE sk o] Ass A, 93
T OAEAN e AgE shue] AHE EE Yoy s @kgka, 170

173) Pamela Samuelson, Intellectual Property in the Digital Economy: Why the
Anti-Circumvention Regulations Need to be Revised, 14 Berkeley Tech. L.J. 519,
539-40 (1999).[hereinafter Pamela Samuelson, Intellectual Property in the Digital
Economy: Why the Anti-Circumvention Regulations Need to be Revised)

174) Jane C. Ginsburg, Copyright Use and Excuse on the Internet, 24 Colum-VLA
JL. & Arts 1, 8-9 (2000).

175) Glynn S. Lunney, Jr., 7The Death of Copyright: Digital Technology, Private
Copying, and the Digital Millentum Copyright Act, 87 Va. L. Rev. 813, 825,
846-47 (2001).

176) 9J3l= AEFIA FEe] dis) wE e 2 34 AE sl AL o'
th [H.R. Rpt. 94-1476, at 66 (Sept.S, 1976); Pete Singer, Mounting a Fair
Use Doctrine Defense to the Anti-Circumvention Frovisions of the Digital
Millennium Copyright Act, 28 U. Dayton L. Rev. 111, 121 n 87 (2002) #21€-.]
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E5317] sl s feiiEol] tistel A o7t HEEooF st A
2o o]2A Hr}178)
4. EB %S A6
7} &7}
| AA=

LY PPl AIEFT EE s Az (el wgh jig]o]x
of ‘eioll ¥k WErk ok ekl shHA AIEAH kEe LS
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Y. RealNetworks, Inc. v. Streambox, Inc.179

177) Pete Singer, supra note 176, at 122. 7% HAZ DMCAE AZE(CD, DVD
58 FFAsA #EA(overt appropriation)dli= AE H7] Y3 ¥ HAE 7k ¥
olmE AAES AIEFIH 3] fldl ek e s&Eofor vk Az 9l
(Denis T. Brogan, supra note 167, at 724.)

178) Tricia J. Sadd, Fair Use As a Defense Under the Digital Millennium Copyright
Act's Anti-Circumvention Provisions, 10 Geo. Mason L. Rev. 321, 340 (2001).
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A2z I, 2. 4 (2). . DF=

(2) GH

#is 2E-8wr A (Streambox)”F  “Sony  Corp. of America V.
Universal City Studio”AFd-& Q1-&3stAA 180 H|= i1 HLEA| &} o]
A7 JARE, Fae] FIH oA L (Real VCR)S AH|ALR dlo]a AE
FIH(Fair Use) $18 2lgvt)o](RealMedia) 3L S HAsE = A ko)
= WS T AN, HAS AREAFEC] Fae] VCRE o] &3 diL

H
o oltel wksle] Qrjeomtle WA s BAE f gomw,

A% PASNI S Bty REHEES ek AFLS LY
g7k QgsA gov, esld gt 1 gL AvETe] WES 59
3 FANAGD Sk med WA A2 2AE WA A9

Feflit) fREHEES 3ysies 2Efuxo g BolA ¢ (RealVCR)S

179) RealNetworks, Inc. v. Streambox, Inc. 2000 WL 127311, (W.D.Wash., Jan.18,
2000).

180) 464 U. S. 417, 449, 454-55. (1984); ¥ Al#olA HAE& 714E Y A=Zd
(time-shifting) M Z2 IS A= A AFA oAU ol&F79 548
Ak Aol opm=E AIEFM ZHE] o8| Adsta, AdHoR JirEM KA
(substantial non-infringing use)ell stttz FAZch o] A= H|T|QIMAE H|
o] Z(video-cassette tapes)#HvlE 913+ 7148 QIHHJIHUE A% g 7=
714 ¢l #p= F7FEchDenis T. Brogan, supra note 167, at 723.)

181) RealNetworks, Inc. v. Streambox, Inc. 2000 WL 127311, (W.D.Wash., Jan.18,
2000), p. 8.
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SNIEFIA 2iBEe] DMCA A8 o571 ZA4lE %2719 At#lolth. DMCA
o= AIEFIM Lz 584 oqu T o] Fo] Hle] H%EQ}L:— 123

AR WA BAEE AS dskA ol KA pikke] .8 Z
FA 23 Ae ol ® ¥ar %hﬁ—% HjH gtk o] F53 whsir, o]
PGS 2AZ DMCAC AIEFA Sz 489 4 os fHe 7bs
kA Rk, o] U o] F e S FHI A= ZtobE g Rjlo] HrIH A

pl= FFeo
t}. Universal City Studio v. Reimerdes!83

(1) HEHk

YaE FUHA AlE 27/ 2 (Universal City Studio)E& H| &g 1
g3t gloltt. 5 ¥3l= DVD HAAAWDVD Copy Corporation
Association @ DVD-CCA)= T8t Hiighy frR#EMEZAN 42
DVD-CSS(DVD Content Scrambling System)184)& #ujst= DVD E}lo]

182) Id.

183) Universal City Studio, Inc. v. Reimerdes 111 F. Supp. 2d 294 (S.D.N.Y. 2000),
aff'd 273 F.3d 429 (2d Cir. 2001). #|14elAe] I1+= Eric Corley, Shawn
Reimerdes % Roman Kazano|$loy, A|14 2 [Universal City Studio, Inc. v.
Reimerdes, 111 F.Supp. 2d 294 (S.D.N.Y, 2000), Universal 1) ©]% Remeirdes <}
Kazan 3}3lE 319aL, olol wjg}l Corleyoll tiaiAwt A1 el o3t 5 #Ao]

oA ¥t [Universal City Studio, Inc. v. Reimerdes 111 F.Supp.2d 346
(S.D.N.Y., 2000), Universal 1. Corley: ool Bato] a4stiar, olo thit &4
A #HALE Corley7t 93t @dAQlojghs RS whdgho=my Ao]xe wA o]
Universal City Studio, Inc. v. Corley [273 F.3d 429 (2d Cir. 2001)]2 HAF A}
[o]th 8], “DVDS} Fifliity #RaEH5E", supra note 40, at 7£18)]

184) o]A& DVDY 9= &4 9 g9 sds A3 E(scramble)stE 43 duglE
S o] &3tk old ste] dEstE TUS Hastslr] flete] dash OQJJ(keY)E
7F0 DVD Z#olofo] 93t &=thd DVDe g3 ErlxE o]gsk 4= (A HA
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G Aolth, UM AJE] 27/ @ (Universal City Studios)© 3317}
HAdsted dstE 3dgetes =75 Adsdvda F3stdA DMCA
§1201(a)(2)(A) ke = A3t

(2) $3B5185 — DMCAZ} AEFIAE 4R3I AQAA

b 1% A9 RIEFIA

W= DMCAZF 931 ARES ATHHEE AL ojdA AL &
7bestEs slAE o glen, ek DMCAE o]84t50] A4=s Ak
FIHE7] 915ke] DeCSSE o438 4+ JEF stz A5 F9lo] A&

HA fe=vhal o
olel, S AL DMCA® #iihel E39 A %+ Holghal

At A, %7%—% O3k ol Sduh A, KEAMY s AE
A% By RERTEES 3eks =79 =54 82 A 8o Aol
= As Wela D} =, 2|37} o]2fd ol NEFHS A&7 LA}
sttt = & 5 ASde AolAW o3= 2 A FUuv=
Aoltt. A4, 37t s AR Qlste] AEAIMe] &8 Ee Ae Y
stal o] & wkgste]l A= FEdste olols v d U 3}93\‘3}% Aeoltt. W
A2 ot ol # P ol A=A DI Azl Hd o]Fol= HTE
A7E A o] Az Hefoll tigh o] sgHth= A, @Bk
st 2d Bk I HEe werRlen HasAl Al ostel =dd
e e e 3FE AREd dads 48HA Feve A, O
A& T A37F AEFHelTa A= o] &l tHalM = BTkl o

t}. [Universal City Studio, Inc. v. Reimerdes 111 F. Supp. 2d 294, 308 (S.D.N.Y.
2000)]

185) “Reimerdes” 5 59| L AEFH A AW Afie] A9 ¥4
H AEFH s A REs s



ato] o 9] & AT A& A8k T 186)
%2, “Sony Corp. of America v. Universal City

Studio”187) AbAS A-E3stHA] DeCSSE AAAS HslehA &&= FHA
QL ol &= &l k7] Hsto] AREE ¢ 7] wEel Aol WAlE
L ST olol diste]l WA Atels By REE e 398
Aol gk Ao obd AzkA Fsfoll gk 7]of Hafol #E AolojM #
At o tEval o ma vlaie] S wolsolx] gkt gk 9
a2y A= DMCASF A2 FEshe dHeolA DMCA SiHel
HAkaL sielth. =, &Y ARl ofsto] Aol WAlY = =y AlEE
DMCAE #Rte = glvhar sbgl).188)

Ao M2 AREe] 343 ol &S flte] HIEAE AT £
priEfia s FEstels A9l tiste] KRN BHIF 4854 et
A 819 TF.189)
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e
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(W) 2% A9 RIEFIA

FaJA@E2AY Fae= Corleyelth)e AEFHA gk 44
DMCA §1201(c)(1)190)¢] o} 3lof o gt x{z}%o] FTAGA olLHE= 7
Fol&= 2 AFES Hoste HMn REHEE Jasts Aol 38y e
Aow Aol drta FAUT. Lol e of gel o] of
H3 ALzl ofgo] sEHE AL on], o] F4L DMCAZ ALE
S B33 yAE H(digital walDe 3y et 3]y =9 AYES
she glelm 37k Aol o] 5o 42| o] g3t wATHL
186) Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 346, 321-23
(S.D.N.Y. 2000).

187) 464 U.S. 417 (1984).

188) Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 346, 323-24
(S.D.N.Y. 2000).

189) “holding that Fair Use Doctrine is not a defense to DMCA infringement” /d..
at 347.

190) “[nlothing in this section shall affect rights, remedies, limitations or defenses
to copyright infringement, including Fair Use Doctrine, under this title,”
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oh ey Hee AW el A EFMY 935S ARG R
glefal Bl wp lokar sk A, ol & wiHsTh EF HAS KA
L= HAE s17] 9l 2

s gldthe AS Zxsidth. 28z DMCAS AWzl A3l o
&, DMCAE AIEAHS 13 DVD HAlS ofH€A A, 27153}
& AL ofyet oHd3] rhesty] wiwol A@AAolA gk BAIEHS]
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191) Universal City Studio, Inc. v. Corley 273 F.3d 429, 443-44 (2d Cir. 2001).
192) Id. at 444.
193) Id. at, 458-59.
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o 1S o] 7742 DMCA7ZF AZHES H o sk U A Y 9 (digital wall)
o] 3T} 3|3 =T AYE HAERE Sk Aolw 371 szl o] %
o] AzE9] o]&y TAGT 3T

oleld W B ofedA

B nhsh o] fifle] JFoz FojXe AFoz vehd),
AL AEFI RS e 84O disiM e Mee AgiEe
of AIEAM ¥HE @Wdor BAAE ddal wIl vk glekal shuA,

o2 wjz5}F AL, DMCAE AEAAE 3% DVD HAZ oA 39 A
o E7RSSEA 3 RS ol A AE] shEstr] wel ¥ olx] kot
A e Td] ARE BASE AEFAA B AWAE E=Ad

2}. United States v. Elcom, Ltd194

(1) HEHLRI9

#et AF(Elcom)e Aol RZE o] dAth o EH](Adobe)iit <]
AxA (e-book)> F-uiA7E A theR =g HAFHo AN A ow %
sH, ZREY 9 =Tt 28 ol TiA &AF9 U AFEHE &
71 AFelx Awol AgtdEn. ofE=H[(Adobe)ite] AU FIFE =

ctuEg] Ao (Dmitri Sklyanov):E ©]# 3k #|3kS- & A5}
of AxFA(e-book) EW-S I o|Z(PDF)3YE WA 7]= “Advanced
e-book Processor(AEBPR) 2}i= AXE O E /et o] X213
& A=A (e-book) XS -ﬂﬂoﬂi(PDF) EHog WMIAIE Holmg,

AR oAt AgAe Fa) AES A ZEAHOR AHgsE 2
& el At BeA ARG TAAE GE AR ol gol)
MHE EE eSS Fl AEAMY BT QelA Al e 5
= gtk

194) United States v. Elcom Ltd., 203 F. Supp.2d 1111, (N. D. Cal.2002).
195) /d at 1117-1121.
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3= AR (e-book)el]l  FREo U=
(copy—protection mechanism)E& A|Asl= AXZEoE
U.S.C. §§1201(b)(D(A)F} (Ot BHo2 o= A xS
AF(Elcom) ¢ FAol =8 Alx, Abxe] v B RS

(vagueness)¥ 7 @7+ (Commerce Clause)ol] 9utglvta 2313t}

38

(2) F8 - ATFFAF BE fst 7198

= UFEA AA, BRE gy = AYE
Z sl 210l A (legitimate purpose)S 93l A&
2 e 7HEAE A, 93le B F2 54 HAE A4 3
A I HARE, A EF(fair use),
H &4 o] &(non-infringing use), &3 Al wd FHt(access to
material in the public domain), AZAo 2 HITH X &= AL Hiiy
1y fRERE os] RIoxs AdE W] wwol fdelgta FEE
Ij—_197)

DMCA®l 93] XA dAgrt E4dts F4o s Hd,
“DMCAE= AEAME wiAsHA] o dFAAHoRE I o] AL
SIEAH S A AlgkgE A o
o DMCAZe] ojwg A% St Hjge] 20w oy o]7f 2t
= d&sAY ARE vluste S FASHA gerh e AAskd
A, ANIEFT B (Fair Use Doctrine)y 29 E#3] HA| W ofHo] F&
stohal #ASSITE dlE E9], o]do= ‘AEal #o]= Z(cutting and
pasting)’ °©]Al= ‘ThA] E}o]F (retype)’ S 3 s Zo|t}199)

Ao JYE AAH(e-Book)oll oA AEFTEE 1

i
o e
b
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2
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rr
®
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rr
‘/\\

oy 2o
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196) & F83% APo 2= DMCAY fdAde] trolsler, Afmet #dd AATS
AR EE S,

197) United States v. Elcom Ltd., 203 F. Supp.2d 1111, 1130 (N. D. Cal. 2002).

198) /d at 1131.
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o] g% JEA HAR, AEFIL 3] 7hssitia B

=, DMCAZF RKAEAH#EE WefistA e 28sAe &= THAS] AAH
gt tAE Zlsol FAH i&ﬁ%ﬂﬁﬂﬂ‘éﬂ NIEAIRES] AR
DRMol o3k WS v %‘Cﬂl s e WHe] wglov, Az

AolE TS T B R ww% AR EA = ersitt.

3 #

Elcom ¥7¢ DMCAS] @b A% 4o whe 3 sl fplolch. 2
= A Wng Agsts 3ae Wi
of fUfle] AAME obH 3 Aolzolrd, Az F YA €A
= 2}

gl Axage] Aol BALY 4
H -

ul,. 321 Studios v. Metro Goldwyn Mayer Studios, Inc.20D

(1) FEBHR202)

s 321 Studiosi= DVD CSSE d# st 22132 “DVD Copy
Plus(2001. 8. v AlZH)"e} "DVD-X COPY(2002. 8. v A|z2hH"S =t
=t “DVD Copy Plus’E DVDe w7ty (backup copy)E HH=7)
et AAF A, AZEd o] @ AY(CD)E Wi ZRIHOT F4 5o
dedl, 9 AZEYS = DVD ZH=E B84 ATI(CD)Y DVDel A

199) /d at 1134-35.
200) Laura J. Robinson, Anticircumvention under the Digital Millennium Copyright

Act, 85 J. Pat. & Trademark Off. Soc'y 957, 968-969 (2003).

201) 321 Studios v. Metro Goldwyn Mayer Studios, Inc., 307 F.Supp.2d 1085,
(N.D.Cal.2004).

202) Id. at 1089-90.
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F & e 7Fel Atk 1y 321 Studiow AXEd o] AlF Al
“UNIEFIHA T ARRS R = TS AP 321 Studiow AR A
ZEo]7E DMCAe]  9Hts =] ket AAd4 #HA(a declaratory
judgement)& H -3 ARro]th.

std, Fa= wla 93t g 3](the Motion Picture Association of
America, "MPAA"o|™, st it AAAS 7L v ¢ 3=
DVDE Alz-ujsEskal 9

(2) 58

a2l fae] AZEOZE Hiliy REREE BV =T1A of
Fo i3] FAsAT. &, dae AFHA &2 7|(unauthorized key)E
£ 39 (bypass)¥ttaL A 6t3lt}.204)
2] W& DMCAZE AEAE TtAlskA] @em, 297zl =
t}. =, DRMS g
s, AAselt. 7
H, HYS DRMH [ EFHS S5 et e A3ttt DRM 5ol
ALEAE aRdez 38 ol we} A [EAEe] SR
7Vesde AReAl Ak s Ak, AZEAet o] &5 A ”D}PJ

go] ol& H5 ZesHA wtete Ak A s FAE 83209

A AEAAL sy FESA e FAEA
wets Abgo] Zbsstthd o # DMCA®| §lwkolglm

203) Id. at 1094-95.
204) Id. at 1099.
205) Id. at 1101-03.
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(3) #F#

9 Ab#l+= “Universal City Studio, Inc. v. Reimerdes 111 F. Supp.
2d 294 (S.D.N.Y. 2000), aff'd 273 F.3d 429 (2d Cir. 2001)” A}& <}t
7ol frAbettt. 3139 AA7E CSSel A 39 =79 7Tk H|sith 1
gl fare] FA3 o] W, aea 9] Aek 9 Agiek A9
2o BAZANAE 9 AbEZE & AbEe] AEs WA= T 44
ojgtar &}l t}.206)

ek 9 AR 2 A1 321 Studios AZE O] AlF Al ‘A
IEA AR ARt = FoET5 FAATE Aotk o)A 9 =47t

T

RIEAO R AFES = Aoz das o=sigivtal S48k, A EFil
DMCAZEe] #AlE AEA & & sl A7 9le 8otk shxnt W

& oje Mol AR S niyEd 29 242 FA&stE e ofyEhal
HoITh20n £, a1o] AXE9Jol= CSSE 3|Faty] 9%
202 DMCA §1201(a)(2) 2 §1201(b)(1)S w3t Aolgbar FA g},

oF. & B HE
oo W= piol talq Awmr) v W

ITHES M3 Wl AYdem ARFMS % A %Xﬂ-cﬂ 3] ujol
el

HEFE 74 &= A 2u ada o#A siddess ofrH= AN

“321 Studios v. Metro Goldwyn Mayer Studios, Inc.”& A IFFIHS &
TE Q8] AEEESE a7 RS ¥ Ao tisiA A=l A&

206) Id at 1092.
207) 249, supra note 3, at 232.
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b olstoll M= At SOl WiEl AEAUH Kol AvkelA Az}
del s oRol 7S Fol DMCA 9uk ofF-g ddsh= 2 Altst
A gk A2 sFete Bl dig AA e B Ak &
o oy @ =vF H 3 ol &EAlE A% Bl
PR E S Bk 2 v 2ol wrolxinh AA, Hilin) fril

S5= Aok A, Bl friEES
3ok Adps opd 174]7} e AT %@—% flste] ARE-S = A5
= aA v= F ur =
T Hiler) PR E e
Heflsr) (RAEHSIES -
] A}ﬁﬂ% Aol 4

g Geb Tk 2ol AR Ak ABHolor e ole ol
ga) AvuEs sk Bl At AR Ws) ok BANA @A
G Ao BAZ A DMCA AYE B A% LEdd A4S we 4

KNIEFIAC] HESE 6

b AFY A2del Big

A2 P dg wtolg st AU Bd FEHEA B AgAEol
A g ATk MEUL GAE oW wpolead N AFEA B,

208) ©]3le] A5 Pete Singer, supra note 176. at 123-26.
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dusd A28 TR e S
d lolth, Bgol olejd J1&e vholdsg s
A% WANAT AHER T 1 o]91e] Fut o] g BHES st 3

)
2 11 o]go] AgtE 4 Q). uwEla] o]g zﬂf&% 7]%—3— DMCA <19
o

>,\I

o ol o] ofd 7Hel FEE %@W%&i*ﬂ 2 ﬁzzm A7)
2 2247 4 k200

S4o] Q= A% 89 7S 4388 & Ak DMCAE 54719
of o8 HTEA N)ES g Aol de BHHT Yok 2 A
EA71Ee 51 A%l A4 e seld SH/] AF 5BA
J% AFL wEA oA o A
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o,
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2
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)

H il
»)

=

(@

>

lo,

inss

T

I

2

9,

&

o BRREH o5
Q=2 QEYE 7vtoz e A 95 7|E AHA(nternet-
based electronic medical records services)’} 7}&3lth. SAELS S8
3 o7 Hlo]EHE o83t Mulxo AFsu 259 ARE dsstE o)
EHo] 2o A, xtEo] JAHUS S3lA A HARE 85T o

209) Id at 123.

210) Douglas L. Rogers, Give the Smaller Players a Chance: Shaping the Digital
Economy Through Antitrust and Copyright Law, 5 Marq. Intell. FProp. L. Rev. 15,
114 (2001).
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ol#gh Auol HF ALt A= ARrte] Jhesith. AW S gkArE

4ol gl Aol WU FEAAGT AR i AES
sAre] AElE 9 dolEuol~E o stefalol stdl, MANEE we
7] wEe] s oke AwElol & A wasy] PEolAA drh oy
A% fAel AWe A7) ge) MuNse 448 QUEAS A9 2
840 A71E Aotk uS FAe Put A4AY HEE WS S g
x]u, Al ABAE ANES B4 Ane 2o et Fol YLEA

o o
T & & gtk oA HW DMCAS a=e] 3k ARE n
A AT Ag e 23 el g WAk e XA 2 S
= gtk o]2ld 79 DMCAS 9743 E4:= 2zt Ade] frs x2d

A A Az Be e At He daE wenhlh

{
A

2h EEMEE Bt 7R BRVE EEAEHE KB

HNLEA o]Fo] 97} old AL I=E = 89 A 7F DMCATF
Ao BEa AostEs= Aotk o2 So] A} Be =S So z}
AL AFEH Al2"lo] oS Qs HoF AlAES =9t 1ea Al~E

AAAZYRE Aol hF k&S wekth Led Ha7h AgAe] Het
u

oju} wijE RExy 19 TS Felstazl dbH, DMCAS HTEA
TS SuketA =HE Zlolth. A5 DMCAZE ol8d §39 H2ES X
S atar, AFAY FAE WEHoR WS S 27dhH, DMCAE
HAY Bl Alxge] BHE A7l das EE Aolth £ A%
A Aol wE H2ESY] 99 opbd el gl S o, Al
A HOA2RS AT QAEHE EFE] Ha, Heka~"e] 7
T Foll QMBS W AL o] =& Aotk o]F A W DMCAS
AW A2 AAEze] A HIEA He ZlolAN, dHo Rl

211) Pete Singer, supra note 176, at 125.

212) o3 DMCAS ¥ BAE A4AAsh BAd 71w 9% Holga 3
t}h.(This provision is designed to protect copyright owners, and simultaneously
allow the development of technology.) [S. Rep. No. 105-190, 29 (1998); H.R.
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DMCA®] iAA 7= 3 7Ia@dde s Asrzls A7t 4
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HLEA 39 AA7E A AHEA7E AR o] A
I P E & F Utk I TABJA 2
< = Qlste] HFE AREATL
Aetd BAE EA EsHAl 2 ¢ Advk vl A2 SA Al2EES 3T

Adgh A HoletH, 1efgt 7]so] AFREHAY TE AMgE
S FESHH DMCAIREe] & Zlo|t}h, H|E H FAI7F A
kAl AAEHAA N, AFEAE A
ItHE Ay DMCAS ¢juter 99
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o]# 3 A9 ANIEAH Al o8 HEZEAZ 9=
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Ae slgsfoF 3
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6. REL=E WmEHT AWS

7}, AIE [Bl3E B (Fair Circumvention Doctrine)E #EA 3R}
B #215)

T4 3]3 W] (Fair Circumvention Doctrine)¥ WA &
3] (circumvention) 3 Yol sl EXZAHQ oeE AT 4= Aot HEsH
Al Za A, o] HAL AFRAER st T Filiny R Ed o8] Ra
© AFES ALFAES S8 HAS=E Hiili REFEGES A=
LA W3k 337 qE T F JA sEoh

Rep. No. 105-551, pt. 1, at 18 (1998).]
213) Pete Singer, supra note 176, at 125.
214) Id at 125-26.
215) Tian Yijun, Problems of Anti-Circumvention Rules in the DMCA & More

Heterogeneous Solutions, 15 FORDHAM INTELL. PROP. MEDIA & ENT. L.J.
749, 779-80 (2005).

o
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Y. BEdE AEFA 3 EEe BIE Hi(The “Mixed Fair

Use Doctrine Infrastructure” Amendment Theory)216)

W= (Dan L. Burk)xs¢} F&(Julie E. Cohen) %= DMCA 7174
Po = A E3E AIEFM EE 7]9F o] E(mixed Fair Use Doctrine
infrastructure theory)< A|AIATE o] o]&<] 3 WAl XA 7|9k W]
7 #AE Zl(coding for Fair Use)olth. DMCAS] RE HEAer #dA
BBy PR R IE o 1”“«] RNIEAE 918 ol && e AE A EA

T oA A A e AlE de T 7)(trusted access keys)E Wh
EAY, A3A B 7)(key escrows)E TFHEAY, UTitE Es o 7
(key)E Adst= Aol o] AL A3ATE KA EATS # HIAAE @
A A REl o] A= Bl RERSEE T
sk Aotk o] W QA d HAE 2T 5 A= F
UATE, ARG Al A =5 F flvke ©@3o] 2

24 gwgel vl WEel FAE £G

rlo

o5k ol F AA WE

be el AAE T Q.

216) Dan L. Burk & Julie E. Cohen, Fair Use Infrastructure for Rights Management
Systems, 15 Harv. J.I.. & Tech. 41, 65-66 (2001)

ol
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t}. ‘02 ¥ Hil” EH(The “Other Legitimate Reasons”
Amendment Theory)

7. R

Auk o] ATk ALMMES A3l AGEe I AsiE H2 B
AE R Bl RERTE 298 s, dle] sHow
2 YoEAs S8 5 g, SI9gA6 Esjor @tk 2@ DMCA
= oolelg sve FASL, ANPA Az L wWErs FAGn Ak

webA olef sk H DMCA7} Adukl e AIEF]

=
o
X
rot
_OL
|
)
o
T
2
N

o E@ ol gEA ANE FARE TS YA, FLEAY 33
A% BAA AL AFFHAS BAGE AnE

il
mE
N
N
2

A= A7 BEgd f‘%‘EHi Bl ORaE S

ojt}, 1e]ar 9ol A AR nle} o] DMCA A}A)| <]

ANEAJHEAS wolsd Havt e F7F k.
o

AA A

,
e

217) Pamela Samuelson, /ntellectual Property and the Digital Economy: Why the
Anti-Circumvention Regulation Needs to Be Revised, supra note 173, at 563.
218) Pete Singer, supra note 176, at 140.
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2bd B e A AEFH e
ARl AL Aol FY A olojof ghrh. AzHE A o] tAH3
ATt stE e o] gk HA Al
st AZAHE F8E 3
548 dekA] 22 WA F&aoksi). o]t %”‘i
H(Fair Use Doctrine)®= A4 3o 93] gl= 3 HIeAE 39
k= A2 s&HooF sk Ao st
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oéE
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1.

e OICE Aol &, A AARte] AzbEel ek dd] & ATkl H&x
of fujjollgk WXt A o|th maiiE U AzAzIe) AZA ARS
A} Arololl k@Azel 1] EAEE FAlolt). A= AZde PAL
Ak TUA7E i, oA E VIS i RS dA"E Azt
Boll = Agste] Ak ARgAEe] o]ols FulAIEE Y] EAgT}219

Az Ape] wiErA Rl A Fo] Suhrb EAMHEI, AFEAS] ElAi

B ASE ek kR B el th AN Bl 2144
ek el ARES TFHT U AN g ARAL BAtE
A7k Ak WA RRE EAe AR RS AN A%
At AGES Az BNE SAAT AFBL 18T & 9 Wk o
2 FOoRM ROWH FAe ANY e Aeis A%EE A
B FESE BF oloute] FHL AFAL, 1 Eatl o] AR

stelg Agmel WEe] FolahAl @rh220 oSl WRNH RS A%
AAERY A4S AP P Feel 7187 9 Aol e

219) Victor F. Calaba, Quibbles 'N Bits: Making a Digital First Sale Doctrine
Feasible, 9 Mich. Telecomm. & Tech. L. Rev. 1, 3 (2002).
220) Id at 4
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e ARES UAE AzHEe] iz e WstAT7IAL flow, oA
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% DVD9 Aj#r= 9154 Y LOﬂ itk SHA, iy fRERTE F B st
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Sol) et g AdEe) e feldos e Ax

vxadon RAAY A9 AgARe] vzhdol AL NsAE
A3a 5 gl

ol g LAl Aol Fsle] ofstell M= fckiliEl ISl 21E &
}

bR F i WAHE A8 A R Kl oJuE 33
W S QEAE VR, BT ARl RN AT ojw %3}
A& o] Fojok sh=Ael ek vFel =ol8 AdAnig Bk,
2. BoE IRAS] B

AR Aol B 25NN FIE KT FS 28347 9
A % b 81 Fgstelor k. A, B)-FolAd Sl sl
Ao BARE Afsa Qolok @k o g 2y ANAR} A
2 WEE AGEERE A% FNE wolol drhe /R He
W2k Alelek. mebd Folut Jleh WA BA) % 2fT HEE
@ AolAm, el AR S3t go] ¥ AW a du A

221) Justin Graham, supra note 5, at 2.
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A= =dke] Ha glow, A, AXES] FAE dg AHE 2w
(sale)7} ol /\Pﬁa‘%‘f(hcensmg)oﬂ ojete] AFAS AZAANA FEA
A cE RS 9 = dom, AR, Hiliy g E] o B
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222) Victor F. Calaba, supra note 219. at, 5-6.
223) 333 [HA], supra note 158, at 146-474.
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of E AWE 2HATE RHEE S 2R 1 SRS sl
A2 AaKos AN F 9

AZ1NA BT AT ANAAE RESI] A Hiny REHGE
of e 24 Fol FAY AT BHME Kl Bd 749 BAS o

= A= HAEY AW AFATF mwlliE R

ol A= ofoll WigE =27t gl AeE HolAR, mwo e
DMCA®} ¥ =98 AyEvd Hiah REHES 392 5 A=

A2 WY = e Aoz B divehd, 5AE ety dd A
WAl A2d Follv Hiliny i E e A A3 9 Gurisdiction
of para-copyright)oll Al Hoju} ojAl= A zkAe] o] EojeA o
T AR gk Al Aoy WA o]l A8E 4 iz, whebA
HiEFA QL A &bl digk A ARl EewilicE JEAIE A 8% 7] wo]Th
upgpA A zHEe] BAlES AWeA g53 Ae O BAlEl A&Ho] 3l
= Hifiry eSS FEA

=YANE AAE BEs7] A Hily RESET] REET e

el AAy AAeME 48d ¢ S Aoew Helth22)

o EEe sElely] A By RERE

Pofirry PREERTE ] olstol BhES 1A she A9 ARdAE A%t=
of Hzxo FujAtE ALlRE o] EAVE I Azt=el HIee AS WAls
Bty RAEfTEE A gsto] Aol Hxm Wi RS ZIste] Az
ol o3 HAos SATeEN el BHlS Fask WA FEEA A

224) Id at 148-49.
225) Victor F. Calaba, supra note 219. at 20-21.
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(1) 549 AFHAAT TFH= B+

AT (CD)Y DVDeF o] o]F 7153t mltyojo] 3w txd A 2&E
= 2] HFYH st=sglolno] AFE A ZHE(e-Bookolt A E o]
2o AFE AAE AT AY EALS WA FaAE gl

A Agd o vk eblios BHS 2gst7] si= olefst AlgA7t

AT 4 Qe THe] 24 B ooty ALES AT At 2 Az
ol A& 4 = THo] Qs add HA R AXEQOE F
A o] AAES *é—??—*—iéli At AlFsdria M HEEA

4

7F ol Foi A lal olefdt HrEAl Ves AV ¢ v ARES
gl

Bk A= 2 AEe] Jod ¢ A o] DMCAE 2= i flki 5

o
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o
ro
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i
i
kY
g
d
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o
1o
¥
ot
o
rlo
2,
rd
H

H v H ° %i%:‘ 3‘101
 7hg A3 (eBook)d] A%, AAAE Ao e zE e} 13

[-4 (
K
[
olrt
o
=
o
9
o
e
)
Au)

1] Ssii e AR TES 9

al
LA o] A9 AN TERE we ARHAAL gL &

ol o o ol
o B o

&2 A
A5k ol EAste] thE HFE | AAstE A A 717ke] AHstAY
a4 34 oldg ARESIA o o) FEHA ZE 5 stk wEbd {2
EA7]=o] AL FH3 A= I A2

(2) CSSell 93] ¢t=std DVD
AT A oste] e FAle] 8ol Ae A wjAlEE =
= CSSof 9l8te] ¢tssl®l DVDE 5 4 r}l. DVDe Z$ CSSE A&

A
g 5 ot ARAQORRE AEHS Wol Ak DVD Eeo]o] ol
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DVDE Hzslslr] G35 AT 5 9 74] Hsl webd DVDE Al A 3}17)
st = DVDS DVD Zgo]o]S ® olstolok &), o] AL H)
M Al 39 AlstE 4 ok &, CSS dzstasr AlgEgE o 2N
AZAA= DVD o] &A= st w Zil}iﬂx}il‘%lﬂ AHEEES ¥ DVD

H

Zejololw ALgelEs 4o & 9l AwelE DVDe] oA dEE
W S AR S Slehe welo S, o 49
EHIS) 7bH = 7bad )

Eg DVD A9 mEE ofm AdelA wuls7] )t ke DVD

7F g2 Ao dujE 7] st AikE DVD Zo]ojolA] o] &d 4
NEZ sl Ve Aot githio] IR RN Adass FHEAA
AZES o] & & vk DVDO| AdAwfA S A=l wheba il
7 o] ZHAE 7 gt 226

4. HARE FAS] B BA

POt A 7HE SAlE s A, A= sAless
ARZF e el whek 1 A zkE el A ehy] fleke] Ry (g
= 39 5 A=t ok A O]D}.

ofol WM Hiliy RERES 2ldets Zlo] HA

>
olf
rot

i
o
o

2
L
ol
o
X

2

o
FEG 5 o Aol @fﬁ_aﬂ Hao% Patelxl ol AW ol
A A ATUAE AAA AR ALE AR Bty R
2 Agat Aol H8RA gt ddrt doh o] Fe BAze 4
ME ARV O BARES FEG 5 e BES YA Hh &
B RN BRG] S Aoln B Q4 7ol A
Tl AT ATE e A% AR 34 U= A 2AR @
22D o] FAE AW AL By RAHE 00 FHe) o9 mA

226) US Copyright Office, DMCA Section 104 Report (Aug. 2001), pp. 34-40.
available at
http://www.copyright.gov/reports/studies/dmca/sec—104-report—-vol-1.pdf.

227) Lothar Determann & Aaron X. Fellmeth, Don't Judge A Sale by Its License:
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Hgsojop Ak Aol AFALAA olsE = ek
S, S gshs ﬁw% el RS AYE 5 Qe

=
et A AN olaf #914.
5. /N

“IcIWCE B HI(first sale doctrine)”oll 9]8] A 2FEo] At Hj
Fol= Az HAEs SAY ATE A TE229 o] gk A
= AbgEo] AFE Wi H2E F Atk A w17
g Ao Me Aol o83 wAAHI, wEbd AL BEE
o AAE SAY ool A717] wtol el sl = A7
o] 7}s] A Zlojt.

ol gk AL AEFHA EHeL FEaEe] dAl M k= vt e] X F o]
Fzte|ojol gttt =, AEAM Y] A& ofFeo] A= A2t
of AUzl HLEA Agke] AWk AR A e olf A AUA

o]

o ria

vl
=

oA

1 A9
1

2 _\: b

ofs

A
“41 b oA g

¢

Agacis Bl Fasvd, B Ade Az A7) 0xg A
Agole TAH BAL AAxe WEALS P Tt A A
olet.

Software Transtfers Under the First Sale Doctrine in the United States and the
European Community, 36 U.S.F. L. Rev. 1, 68=70 (2001).

228) Justin Graham, supra note 5, at 75-77.

229) T 22 d3hE PRSI RAL AR ARl A&l digh Hte Algs)]
Al AR} 24 Atk AR AR wiESIESE Aleks Wit a2la ERdRE
AdlAl BE Al AE wiEstA] B S Alfer A AdA ARES Al
T, A7F ol Aokl fintate] A& Boll Al Als-gttal siejete A &A=
eI Jtoll o3 Aol Al A4 fIRks F4sA] ekl ¥ Aol

_Q_

==
o
=
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A% e @ FAlE AAye] A2RY sjAuolol Frh A2
2 9% BANE Axdn 950 4§
9 9o BAL 9% A2 BA 97t HeHoloF AW, 1

= AVHES = o) Bk HAW UAD A2 )
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S
)
g9
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>
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e
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e 9
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to &
ro,

2 ko
N
B

N, I-Nl
me
=
(o,
e
flo
e
m}{_n{
ol
ol
2
d
2
it
=2
=
ro
i
rd

A} =
A=, Hzxdv) 97 IA| H2Ege] AAANS FAskE, gAd A=
o,
A57. BrfE BHAY 2Kk mE(Aftermarket)ol A

o] AIEBFHIE

o
o
J|m
oX,
filo
k1
&
ol
£
2
o
3
ro
SR
M
o
o
o
i,
v
R
i)
s,
o

I. F

2K % (Aftermarket)ol 2} $2 & A|3F(original product)®] 71%5<
el BmAdsty] 918 FFolu MM 2l (accessories)E % A = 2
Aol wu) o]Fof FAFH A FES(a secondary market)s Tehr}.230)

o2&k it (Aftermarket)e] E4L E A|E(original product)d] Tuj=
A7} olatm vl ste, AL Ed= 2Kk iliolA BAstE = dH A

th23D) AA A o2 AnA7E AS Y Al (original product)S Al

230) Merriam-Webster Online Dictionary, available at http://
www.merriam-webster.com/dictionary/aftermarket (2008. 10. 25. HZHE), 3,
2R Wi BAA R o] & AF ZAGA Z Aol AAEH] Qi w=e]
A9 AsAF 2k it 18509 €9 Al FEE 7HAaL vk [Brief of Amicus
Curiae Consumers Union Supporting Skylink Technologies, Inc.'s Opposition to
the Chamberlain Group, Inc.'s Motion for Summary Judgment at 6, Chamberlain
Group, Inc. v. Skylink Techs., Inc., 292 F. Supp. 2d 1023 (N.D. Ill. 2003).]

231) dE 5ol H7] At WR7] AARNA oS @7] Hiks, o]le] vk o] ds ¥
TS dlske AelA feth ZHY 3AF A giFEe] o]ols ZRIEY] mjEET
FFEZA Y wjEo|A H+=rv) [Michael J. Chang, Digital Copyright of Lexmark
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ARES7] flEke] 2k Wiel AlES Al vlEo] AAPAY E2A
(original product)E Ab= H]-E€232H T} Wopd AWzE A e 24
9} 1 BE "EZ4(lock in)"HE Aol o]y ¥ "FZ4(lock in)" AL
AR AA7E T84 (compatible) A= 24k HiHe AES Aty o o
AFSETE o] FE A HH I SAE A A B8-S YU olstar FW AL
2 2Kk TWilAlY 998 Hste] §hr}.2s’)

Ty Ho 2YE 7Igel 2Kk Y Al (aftermarket product)el
Eln=s

DMCA §1201°l A= & A FAA EHEA Aoz AL
3149l slets 71A9 st Uk F, VIsAoR #AdE Vo] EEEe
=4 ol)5uistE o=t WMMH NNeHd FH% F48 wElsta
2 3 g HAIEA Ves EHTOEN ATy deE 395y
= Aotk Ak, oA AL 2Kk Y AR HEAS FTolal Al A<
2 MBI B E vr& 9-27F vk AdlA Al dagde] sl
olf 3 EAAL A = Wl 2k il AL glol
7] {18l HenkEs F8ste Al s #WJQ} Eigio]l o2 Adsde =

0. 2% W% (Aftermaket)ol X Q] T R waEM:

1. &Y B

Toners and Cartridges Under the Digital Millenium Copyright Act, 17 Alb. L.J.
Sci. & Tech. 559, 560 (2007)]

232) o] H|&E& NEL EA(a new primary product)ES A= B]EEuk olug}l 248 A}
7] 918k B 7 w874 s ldelth

233) Christopher Soghoian Caveat Venditor: Technologically Protected Subsidized
Goods And The Customers Who Hack Them, 6 Nw. J. Tech. & Intell. Prop. 46,
2-4 (2007); Michael J. Chang, supra note 231, at 560.
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& BEEE Azl HHE‘ﬂﬂ Aol Azes %*‘iwf'w

il 4 A g 2y o g A e

A Eeta A SAE 9T PHS A @23 olge dx

7] 98 = ¢3= DMCAZ dWaia §1201()(1) A2 EA4=

= 53%"4 R 3y E golet sk = T Ad o vAEe A8
1

A45E 28 gl HA9E B9
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e
i)
rd
ol r r
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oX,
o
FPE
n{u
=)
=8
=)
o)
oy
@)
[@N
o
a
2
2
oo
i)
rr
J_/
rlo
e
o)

webd 2k dige B AE Al uls) ojud S4el vl o 7
Ao A BAAY e o3

- A
ofma wAlHo] e F A Awu A,

4

2. 2% W% (Aftermarket)] &

2K %ol AE(Aftermarket products)S J&-&oF 1wl My 7
= AP A AAE(typical work)@ th&3 o] F 1A Aol A zfol7f
Atk 2Kk el AFE AEAke StolH(wipen) A H A EA(RFEAH)
ofnt 2Hg-3h= oA tiA 7hsgHreplaceable) & o|t)235) =, 2|
o AEY AggEAw gl (supplemental) o] H A (LEH (replacement
parts)o]th, mWEkA 2K 115 AES FHAHOR FHIAAY AYFHA =

Ak 2 AEY 534 (compatibility)ell 78S a1 Farwar o)
At wEbA oume BES Ale A2 BA9e T3S dAAR 3 v

234) Dan L. Burk, supra note 171, at 110294 o]g]3l EFo] AAARE0] 7]E9]
AR ARt AZA A A o WS 2 HATAL A A gk

235) Carl Shapiro, Aftermarkets and Consumer Welfare: Making Sense of Kodak,
63 Antitrust L.J. 483, 485-86 (1995).
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23 4 gty v, DVDY d3stE 93 54 B2y
0]o}(DVD player) =23} A A s = 4= Qlr}.236

2K i AES HAoR VT4 FEo] A}

2 oyt dukEtd, IS AAHETE 2 xﬂ%ﬂr Agste] o
at7] wjitoltt. whH, DVDY H|HQ A}l FtEZA = L <F
AGe= 7 o] AL ofyt}.237)

S b= ok digelAe Wees wolv] Slsl AlEe] Azt ol

o =

N S

r i S

T @ o
X,

oo

m

roh
e
go mot o o rulo o

fol
)

)
rlo
)
olr

Lo
=2
[-4 I
il

5 A4 w 12 Fvf(initial sales)9t 2k ¥ (aftermarket) Al E 2] 4=

gl 2R stFo] 249 dvjERY A= oS Folal, FE dvjE

T8 A o]9 HlEES Folve ZHAAEE A (price differentiation
aef

strategy) & AH&-$HTH238) ey o] ek AR A A ﬂlﬂ T2 de
AR FF HAs HEA A= BAS Al FE UM S WEA gud
Az 2d g8l st

A, ok AL AFAAE NE QAT LS B 2K
8 vprlo® 1 A WdT A
A 25 ¢ 7H4S wEE2od 47 ol&s 3% &
th239) o] Z A At A A zI]ell thE #<l(incentive)
AL, olell gk Wi dFow V|E dAe At A AF
# gt 1ga V1S JAe] Fas e F skt ofgelA
Zol oA AL AFH AVES RS Hiili REHREE o
t}.

)
i

F
lo 1 ¥ 2 =

X2
oo
o o k£l

2

)
0
=2

¢

fr o WY mX
o

e

bt

Ot
o
1
2
o,

oJaA ZHE A M JI FEHAE 24 diHe =L dd 3
FHE, olgld JTEYAE YA THEHE A|F£3 1 3] AHbrand name

236) Michael J. Chang, supra note 231. at 561-62; Marcus Howell, 7he
Misapplication of the DMCA to the Aftermarket, 11 B.U. J. Sci. & Tech. L. 128,
132 (2005).

237) Marcus Howell, supra note 236. at 131-32.

238) Severin Borenstein et al., Antitrust Policy in Aftermarkets, 63 Antitrust L.J.
455, 459-60 (1995).

239) Benjamin Klein & John Shepard Wiley Jr, Competitive Price Discrimination as
an Antitrust Justification for Intellectual Property Kefusals to Deal, 70 Antitrust
L.J. 599, 603-05 (2003).
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manufacturer)¥ 5 ole} thFek A THHE % AN JtEZAE
RF== 3]AHgeneric company)®= AAHgH 7 BAPE AAEE A THE
YA = BT Hxdd Jd J3A ZAH AFEA 7les L3t 1
Yoz A4 A At 2k BHY BaE =l e 8%
of| o] t}.240) o]ytol = Hiji A]2®l(garage door system)e] #AZAA7F A
AAAe] S84 U= AlFe WHEA e stE e A2, Bl AlS
#4:(video game console)?] AFPAx7F DRME o] &3t 159 AdL
PCell zh-sakA] sl atef= Al&242) 55k ol2fg oo &3kt (RpA|g
g &%)

3. 2 W (Aftermaket)oll A 9] BT &M FTREME

2K Wi AFS AFH AZESC Y dHE wal a2zl dAlE &

A3 (original product)ﬂ} ‘o]ok7] &l ok(talk)” St} o] F A Ego]= 2
X himel AFs AT % stal, & AFH F-FHY HekH Vs AdS
FoF= O—ﬂlﬁé% sheh, o2 gk WEFo g AFo] AZEE A&t A
T 7 AlFe] ‘&3gth(interoperate)’ il SFil, 7 AlFo] AR wFE G
Athe= AL “elEdH o]~ 1F4 (interface spemflcatlons)"ﬁl- 5“’/} 243) 4

of AZESE AAE7] 94 ﬂiﬂ% B ﬂ%%
engineer)dtth. 1E|al T3 AZE o] B4 wido] o FiES HA
£ Frhedd

A EAAL A (original product) AZGAPA A EAF AFHe] S

240) Marcus Howell, supra note 236. at 132.

241) Chamberlain Group v. Skylink Technologies, 381 F.3d 1178 (Fed. Cir. 2004).

242) Sony Computer Entertainment v. Connectix, 203 F.3d 596 (9th Cir. 2000).

243) Michael J. Chang, supra note 231, at 562-63; Margaret M. Dolan, 7The DMCA
and Original Equipment Manufacturers: Let Consumers Decide, 56 DePaul L.
Rev. 153 157 (2006).

244) Margaret M. Dolan, supra note 243. at 157; Marcus Howell, supra note 236.
at 132-33.
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S AT e FIES AT =, EAd ALAHe RIE
W= Qg o]~ f 4 (interface specification)S 4o 8}A] 7]1 = ARe] H-
FAA 1 dEE F F dve HE devd BAAGAY FEEEE E
T e FHol fle Ao AERIdS e A A 941‘#’3}“3_ 34
AA7E FE HASAY %i% Z 7 Jde AAE s Adgste AL
DMCA §1201(a)(1) % &% (@)(2)7F 54 8= @ 9lo]7] wjZo|t}.245

7
A= AzA7F DMCAQ A BAAE olgd weow Ag3slarz}
I, & AxAss Zsolge SHS 01%5]1 NEs BAT
UA " e o2 g At 2k hiGelA e AA
= e 2% Fﬁ%oﬂﬂ/l 7ol 7heskAl ¥= Aoltt. oleld fsHo =

HU
i
2
i
k)
r o)
r {
L\'J

SIAbE B AEY JHES dEla 2k e AEe #vE o RIS
Ae = A "k oj¥ g A= AHAF 2 AFS 7lE W 2Kk il
el BES FrMHNIEH o R Jujate]ol dthe AMAS AZkEA 1Y

4
i

Hs Zhsstt. A= 2k i Aol DMCA
AL Hals AstaL, Ao Rlagds olstH, &
E = woth olHE FAA otd g A

7b ol A BAE AR il RESES ety 7r vl o
of wel of# A xAE DMCA §12010] & AllsFel 23

A7k At SAE AT Bl RERE 7 o it ki

A EOlE HEA(reverse engineering) ©ZHH HIHETI F7F

Zx].

T

»

7

_

H
ok sHAR olel@ AES DMCA 9% Aol <137k gwgd vt A=
o}1] 9l T} 246)

245) Michael J. Chang, supra note 231. at 567-68.
246) Marcus Howell, supra note 236. at 134-36.
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Aol & mpel o] Ak A Al ArES Folr] Hg
Bxog B AFEs AHES7] g 2k ii(aftermarket)oll A o Al
IS EASH] Al Hilay RESEE ARE S -], BAI AT
3o BAE 39t Zle] DMCA $ubel sldshe=x], 1 §uke o
fallA AAAA L] A1 e TtReE Aol vk g Al A, 12 gk
23S Agkstr] 91k WbE FAJA T Akiel =9 Mol

A, Hiliny fREERTE S Ol =

A A& FE(replacement part)o] £
A& (original goods)ollA] #Ed = ALEF AAAATE LAZEAE
dast AT aElan gl REREEE B2 49 AZEO A=
(software code)®] HEH= O]—Eroixi Atk SHARE, AZIM = HAli) R
e AZEAdolyr Hiln e I=E IR EAse Ao A
AN e =ov == 3} aL,247) ol gk e 8AS f% A=E

BAze F2e a9 A9 DMCA SIwrow thxejel A

i) ol of

v}
dlo
2
>
r
oSt
o
]
=
-+
2
©
rol
(i
2
2
=
)
ﬁ
=
;g

IO. BAW: PI6

1. Lexmark Intern., Inc. v. Static Control Components, Inc.249)

247) el A FAe dAdd ofa] Ay Ao R A HA vk dHEHE
Lexmark #Ifolx% 22 Ao #H2S UFHTE [Lexmark Int'l, Inc. v. Static
Control Components, 387 F.3d 522, 540-41 (6th Cir.2004)]

248) Jacqueline Lipton, 7he Law of Unintended Consequences: The Digital
Millennium Copyright Act and Interoperability, 62 Wash. & Lee L. Rev. 487,
496-98 (2005). [hereinafter Jacqueline Lipton, 7he Law of Unintended
Consequences- The Digital Millennium Copyright Act and Interoperability)

249) Lexmark Int'l, Inc. v. Static Control Components, 387 F.3d 522, (6th
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7h HE BAR250

AE 7] (kentucky) Ml @A E(Lexington)ell  EAE £  Hxvpza
(Lexmark)it= #lo]A %2 3R ZHUH A|xAbolH, 1991WHH ~HH
of AL ZHH O HA(re-filDH EY 7IEYAE #vfsf gho). b2z
(Lexmark)iit+= 314~ 2FA4 o] ¥ 7}E ] X|(Prebate cartridge)o} 3] °F4
o] o] A &2 JFFEZ A (non-Prebate cartridge)E AF3F =],
A= 7HE o] AARE 3| golm, TF 25 W Sofl = thA] A Z=ARe A A
L3S B¢ FojoF s}t ae]ar 97 dantd(Lexmark)it7b wHE 7}
EfAR gdre-filDafoF at= Aol vt e Fab= ol gk Aok
o] gitk. & AR #HE AL AAe FHEZ Aot}

ghH, dantd(Lexmark)it= 39 ¢FAo] ¥ JFEZ Ao ZIE S}

o}

ol

2] E
FFE-Z A N mpolma2F 7Fe] “Hld ¥l °oF<(secret handshake)'E 3
7] 93k “ed& ¢l=(authentication sequence)’S =3It} o]AL

2 3A7F g (refilDd 7FEYA = FEstA Kot 7les k. ‘A&

"

57y AHY L2 afe By 24 ZZ TJ%(Toner Loading Program)
¥ U AR L& ITW(Printer Engine Program)o|th. EY &Y T &
gl FH 7lsE FtEA M Heldle EYY & FAHske Aol
LY QIR ZzRO9e Uy udd Vse 2dss Aotk ada
o= v & JFEYAE A Aautdol A 8 TR 8] fal A%
A #(shrink-wrap) 2Fgo] Z3HA| I t}.250

Cir.2004).

250) Id. at 529-531.

251) Lexmark's 34 40| ¥ J}EE A (Prebate cartridge)ol] the3 2 4= 4
A}l “Return empty cartridge to Lexmark for remanufacturing and recycling.
Please read before opening. Opening this package or using the patented
cartridge inside confirms your acceptance of the following license/agreement.
This all-new cartridge is sold at a special price subject to a restriction that it
may be used only once. Following this initial use, you agree to return the
empty cartridge only to Lexmark for remanufacturing and recycling. If you don't
accept these terms, return the unopened package to your point of purchase. A
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3#, ¥ a1 Static Control Components(e]dt “SCC”gF 3tthE 2| A
By FIEAE Ax3e Aol Al FFEE A AFEE vlo]la® HE A
Z-ufshs S|Abelth EAlE 3 SCC7F Alxg 2=mbE(“SMARTEK")
FH(chip)o]th. o] 2 #xm=jl 9o A3A Az JLEYAE H2nt
Aptel Z™EH AEd 4 JA ok SCCx AR HI HawiA
(Lexmark) Z#E 9le] 435 534 (interoperability)S & EY 29 X
28 F=9 ~uE("SMARTEKY) H& HA 3t

A=, d2vA (Lexmark)s () 20 HS A4k SCC7F EY =29
Mg gas BEHon HAsk o] Az Hsolx, () EY 29 ¥ 21

o799 HZE 392N DMCA §1201()(DA)S vkl (i) =
e HS gufgo 24 DMCA §1201(a)(2)E fdtdittar &5 A7)

L. G

(1) R B5E Hdl(effectively control access)® &bk

2l ~nl g = AueE %;o] DMCA §1201(a)(2)¢] =+ A =4 At

_4

AGsicta FAEY. = 2npdE Ho danlgo HzEC By 2y X
293} JE]E% S J_ij_/alJOi/] ;G:L_% ‘S_J,],ZJOE E?(ﬂo]— Xo ]Ql
1< Q15 (authentication sequence)s 2] ¥|(circumvent)dt= Zolztal

gt} 252)
oo HYL "<& 9lZF(authentication sequence)'S EU 2y X7

1 (Toner Loading Program)©.2¢] A& ZA|3t+= Zo] oflgta a

o, ®ek e I 223 (Printer Engine Program)©.29] S
SASHE AE ofygta k. A AL 15 DMCACNA 9] “a ¥4
o® Hs FATS= AA7F okt #A 259

regular price cartridge without these terms is available.” [Memorandum from
Marybeth Peters, Register of Copyrights to James H. Billington, Librarian of
Congress 173 n.312 (Oct. 27, 2003)]

252) Lexmark 387 F.3d at 546.
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of#hal Ik =, = B4
el A 4 e 5414 5= (mplied license)o] iHpar wofof &
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He golAw, e Waez 4a¥ 4 i sl delgdvd 9
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=
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o
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gal & WA eR Hodhe Ae d8she 2l 9] DMCAS] a4l
(effective)" HE A T3 =

W sre Je E

ZrIads tAsts slolgtar
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W
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o
N o
2
o
[\l
g

(2) AEFHA HiEE(Fair Use Doctrine)

o

[¢]

a8 AEA ] s HeEe o o] A 257
A2 §107 A AEFM B (Fair Use Doctrine)258)e]

253) Id at 546-47.

254) Id at 547. 18 FHX|E, Chamberlain Group, Inc. v. Skylink Techs., Inc., 381
F.3d 1178, 1202 (Fed. Cir. 2004). &} Lexmark #H2¢] o) A(Feikens, J,
Jdissenting)ol A= 916} 22 HA1% slete] Heel dial] AgtAl odE Wtk &, &
H|Z7} Prebate 7FERIAE 4F 45, 3 WA 7LEZAE T} & o|Fo= 9o 2 &
Al FFo] EA5HA] Zi=th= Aolt). [Lexmark Int'l, Inc. v. Static Control
Components, Inc., 387 F.3d 522, 563 (6th Cir. 2004)] 22} o]# 3+ oA tjsf
e Lexmark3|AFe}F 282} 71+9] shrink-wrap Al2FS FEg]A]ol] B3k Aol ZTHE
o gk AL oly7] wiel, ZHE Fujake ZHE AsS 98 SMARTEKE AR
3= AL DMCA ¢uto] ojyela sl H o] Qt}. [Zohar Efroni, supra note 107,
at 266 n 124.]

255) Id at 547.

256) Id. at 549-50.

257) HYe By 29 2203 AZEAS BRIV wel AMAY ol e de
8 YIARE A =oE 9l WS 5] old disl AT} /d at 544.

258) ¥4 ol& WElE THAI7I7] HdlM e vl 7HA 841& ZE5ofof st &, (1) AR
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B 89S Bed FPAA BHL A o &3 profit-making)® 3
A% AGARE AR B0 ALES o] §FouM o]g At AL
FEAG (A ASE AGARA BHo grkm wudnh) PAL
SCC7H 7154 S8 e 9ol BY 29 TIPS BAg slelx ¢ xm)

A(Lexmark)jit¢] %% F&(creative expression)s ©]837] 934
3 S| A AEFH P (Fair Use Doctrine)®] #

3 A 3T} 259)

ZEal e vl WA ey A-EEA, e BEY FHE A4

Al AxE = Aol ofdE AE A 2 A TS FAT S,

(3) el pistel HE BE

sl Aol AlEel AEEHYL 98 Fo]olA] DMCA §1201(D)]
FAse] g Qe ey FIAG AT WAL wae] svt

B e “Egxor FxH AFEH ZE1¥W(independently created

computer program)"oll 39l A] kol 9] oL sFE 4 glrhar #
A &) T}.261)
. #E

o

1A, mde g wse] 24
Hoke W, Aatgo] Algd
pap

1289 Ao vlAE o

| JEAE 23, (2) A= 24, (3) 2=

o] g AAA, (4) 2sk ARgo] AAA A E
&k

259) Lexmark Int'l, 387 F.3d at 544.

260) Id. at 544-45.

261) I/d at 546-47; Lexmark Int'l v. Static Control Components, Inc., 253 F. Supp.
2d 943, 958 (E.D. Ky. 2003).

243} 42, (2@ Aol AH 4AE AR
0] ] (e}
PR

O
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- Fas ogAs AASGT WHE xbE o ool HEd VE
S AYEA &a, dxavime] By 2Y Z2adlo] HAEALS AYXA
et WAIFo 2 apSo] HanparE oA (creative) EY Y
Trads AZxFAS Wl DMCAY A&ide] 2 + Ae oA EAF
A= S Fr.262)

o] oA

DMCA®] §1201(a)(2) 717°] sidS By Fu 7|sHos

ajAsto]  Havpaabel g2 AE A4S =] 9l A EA

&oh= A dotop drka FAAT. AT FalA Foid &

o AL HEor Qe A= B dAls @l
b

e
o DMCAZ %3] 549 A8 g% 238 & Avte A

w}aw DMCA®] A2 Azl et HS addow FAsh=
£ I¥ste As “FH(primarily)” HAHo® tAQl HAY Alxd
e AS AARE sk, 97 1 T3 AL 39 Ve BAS
. W g E(Merritt) A}
A AEEe Qo] 2E AT iR stolg Fao 34
(pirate) & 91 9] “HA(purpose)"S YT dAsor ot 9AS A

A glct.264)

N
ﬁ

rr

9
oxl o )
Mo Xt o

:(?L_',

1%

P,L

rlr

By

N

N

ofy

o

rot

r_{

2

_\3

k

ol

38

iv

=Y

N

N

_O|L
2
re
2
It
1%

9] Ab#lE= DMCAS] H+ B4 7AHLS ol &
3 (compatibility) 2 98 f Z=E BHEFgo=H &
el AE AdE SHstsle= Al o= PrbEnh o)A
Ho M &= 7oz g4zl 719 F7|(tied selling)2650f &3t} o]

N }01,

|\

262) Lexmark Int'l, 387 F.3d at 552.

263) /d. at 551-52.

264) fd. at 551-52.

265) o7l WHAZEE AlgelAl o) ke olgste] g Alws el w A 2

- 105 -



(

717 Ao =
266) 12 a1 o] & A
F(foremarket)ol A 2]
7] el 2 AlE

Sk BAAA ]

My
rlo
T
=
Iy
o,
2
i
r\:]
o,
folr
y

oX,
o

fﬂf& el vl v

o1&k Al star, o] AL Au|x} FAo otk
2R iG] BAE At S A
BAN = ofFEFe Mt

N
P

o o oX o

)

o od o
o
>

ne

lo,

:L
N

rulo

=

o

o

u

Y

g

N

g N

-3

>,

fet

K

ot

o

i

w12

2. The Chamberlain Group, Inc. v. Skylink Technologies, In
C.267)

7h. HERALR268)

Y12 A A 1E(the Chamberlain group, ©]3} “Anvjg’olg} 3ch&
7}48  #ilE["(garage door opener)¥}  F&  $A17](portable
transmitters) S A Z-FHufjsli= 3 ALolt}, o] AbdoA EAlEH AL Hiff["

AFE ol AwS (el b AFS 2 5 gt Hage] EAFelE Brshmx
AR = A wWHolth.  [Jacqueline Llpton, The Law of Unintended
Consequences. The Digital Millennium Copyright Act and Interoperability, supra
note 248. at 490 n 9.)]

266) Alex Cameron, Robert Tomkowicz, supra note 154, at 317. d}A|qk, E A Z ol A]
o] Aol 2Kk ielA el 7k 1 81lo] Hrke= AL obA =4 Foll St} [Alex
Cameron, Robert Tomkowicz, supra note 154, at 317 n 116.]

267) Chamberlain Group, Inc. v. Skylink Techs., Inc., 381 F.3d 1178 (Fed. Cir.
2004).

268) Id. at 1183-84.

- 106 -



ZUBH A 2~"lo g2 g HEE AEZE(remote control devices)® HiJf["S-
T A= 7ol Uk M AR A|AES ASE Huyla B AlA
A3 9= EE(motor)E o] Fol At Al&AE gRE 7

e
e A E B 9 diEfel e A= o] ASE wrol i

(Chamberlain)@] #iffi["l(garage door)S WA} Eo] sHi
Eoles HoMAdS 733dk “Security+"E WHEOIA HHi"

%
< @ F Ue AZE AFAA v “E9 Z=(Rolling Code)”dte A
A

rot
)
)
= I
r

i

Y\"

FE8 24335 Al~®(computerized encryption system)S -3} % T}
¥ 31 ~7}o]# 3 7]<=(Skylink Technology, ©]3} ‘~7}o]& 21’8}
gepit= A AlzAbe] AFada 534 %%“Mma39'%fﬁm%
T gAbelth. “Model 39“% &% AbEEkA = ARt
W o

=
2 owe £5g 4 4K 228w ii 9 ==9 A =

ol FMHE i 2gte|gAY] 9 AFS AT fe AHEA
(unauthorized users)ol Al &% mZE=ZE 3 ysts =42 A 2--guslgdct
= A& o]FE DMCA §1201(2)(2)& IWkstlthar sto] 2A7] skl

L. GE
(1) F&e “HR fle #E"d e 2 'E

Aale (1) HEM APAer Froi& %’dﬂoﬂ AE HAFH T2

Azge os] HEws 4 9don, (2) = o

HH HEshe Bl GRaERE ol ’5H%*L}EPF— T2 A F.269)
ol WY& DMCAE A &AL A A 28

5 Aolx], 22 A2kd(new property)S H-od AL ojygta &

]t A, A2 “F 3 (infringement)" ¢} “3] 3] (circumvention)" T ]

oK‘i

== 9

o
%
rir
i)
r

it

JkM(cause of action)Z

1r
2

N

269) Id. at 1185.
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oo} gttt #A T weElA WHYES Ayl DMCA #AdS E7] 9siA
a3k 397} A%k ¢l=(unauthorized) §]5433-‘?4(circumvention)O]13‘r

rr

= AS gEacl dha @A 2en Pee SR das g
of et 3

AA9E e AFed gt Anezt REgy

stelrh shbsh, WS ARAMol A Bt e A

2  woln, wehd AU HEES WA e AFolel

A2 B A8 oddely] Wreldn Wk %, AT AL A

A0 FAE7] we]t270

Sea gee Aavt te sk AFAES Aol Bk FauE
4 oz, PR gt 0T AEL WIKHE

wAG & ks FE A 7]EH(a reasonable expectation)E 7}d 4 9
v daetadn wabd] Q9a 3Ate] AES s A o e Fuldk An|aps
28 Fr& 9 %’Fi—% %ii}a F UeE 2 ‘?SLL HAglo] Qrfar FA|gT.27D

(2) B el H(FRE RES SEN Hfk LE

¥al= DMCAZF 7] EA8Y A2 BE Es 3350 o9t
HAotes 2 R AZE B3 AAg FHae. 189 ¥
TN AZelgtal st ete ARAATE 2zl HE"s FAls)
DMCA®°l s Bo = ofof ghrfal 3. P2 o] oj2fgh F7
e A= e AAgs 4 WolEdAN, DMCAY o9 HAAE 4
7] i e AL AR “BRarete] #A AA o] Fasitia
2Tk, DMCA §12010] MBalt AoEAs ‘A4aAsdas] 448 us
o} gzl #AAZF A= A5-(a reasonable relationship to the
protections that the Copyright Act)oll®t HS EAch. 11 A
t}.272)

ojof we} HelS DMCA §1201(a)(2)9] 815 ZEF7] eiM dies

270) Id. at 1192-93.
271) Id. at 1194.
272) Id. at 1202.
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=3 22 AES dssior vk dAPn =, (D
HEsta ok A, (2) 2 ARES BIss arAQd B R
7F AR H o] glow, vt S 39 (circumvention)st Atk A, (3)
A3A7F A Hsdthe A, (4) de flo] 18 A9E st
= A, ©0) ARARe o5 B Aol HajHAAY et &o
sHA HAths A, (6) AP E FH AR TRl B AR AA
L, 399 olfjell= v AT AHAH Tl AW, HIEAG
A5 3]9st7] 8] Abgstes FEREATE A4S dSEoF #2739
shAIRE, e v AA 2 gle 39 gy oA WA o
AR Bk el HAE A5 XY wiel MY e

H7E 7122

& ARAS

Ho
fol

t}. @8

®

o Pl 2wk AbA I A DMCA §12019] #82 wix 3 iz
Al A= OJ%E] Utk & AbeEle] dzug AbE ok FARE S U
3 2 13 AL AlFe] s flal AHFH Zzads A
28}, @% H el A|F(main  product)®  FW7]7|(peripheral
devices)?] & &(interoperability)S 93l H BAE 98 Hilamy
fREHES =Ysidv. @aga  das FHIIZI AR AR
(aftermarket)oll A A} A% #AA A= o)),

r{o

R
rr

B A B AR S authoriey Sl e
§1201¢ olslshs o W% F23 JAdeldtn Yot Fre A%AR
o “QF(authority)glel” iy REHES At A FAHE

4),276) 71 YF& AZAATE “Q91%F glo](unauthorized)” 3t ttE A

273) Id at 1203.

274) Id at 1204.

275) Id at 1202.

276) 1Yal TlsA BHoX|9 39 X9 AYgs ZE WA olsjE oo g
t}. [Universal City Studios, Inc. v. Corley, 273 F.3d 429, n 14 (2d Cir. 2001).]

- 109 -



oA WHelo] areo] §JF L3 At P FAI AXH HE 9}
o Fel M9l #A"gE WRE gl 271e 278 Zolthe®

He2 DMCA §1201 482 M= A
(cause of action)= TF8E AolA, MHEL AiA(new property)= T4
& AL olyga WAE A0]279) = sl F@3s Ho|t) o]y wjE
of FuAJL Aol dl&xE A BHoet AAE Aok d= Fo]
=3

A By aA g2 7€ AdAAAE e Adletes FHoR

A4 solok Srie e Watasl WETE dol o Ape Fad ool
o Z, EH¥EA A4S 2 Pk 447 REe SPHom o] FolAA

= o} ¥t} 280)
SAR, olel® 84S 8FsE AL AN flol WEAMe ow

e wle] 4% 4 ek

AN

HEM Zpet ZAE JFFER A= DMCAS] dwAke] o4t 48999
v &= Aotk 2y A FH(silicon chips)e] ThsE F-ofo 2%o]
WA o wEEkA] ke o] DMCA R&E7F HQ3d #| o R} FAlEwA o
o & ARQlo] Ypo Al ¥ Zlojt}.28D)

277) SJoA Hizol WYL Ak e Aol ol o2 d1 HFE 7|74
(Chamberlain, 381 F.3d at 1192-93.)

278) Id at 1202.

279) Id at 1192.

280) Zohar Efroni, supra note 107, at 284-85.

281) Jon M. Garon, supra note 160, at 116; Anupam Chander, Exporting DMCA
Lock-outs, 54 Clev. St. L. Rev. 205, 208 (2006); 38, Jacqueline Lipton, 7he
Law of Unintended Consequences: The Digital Millennium Copyright Act and
Interoperability, supra note 248, at 512o|4= LU Althol] S04 A7} Y=
E A (physical goods)®} AKX E ¥ A|E(information product)d] zte]7} 3Fw]sixtiaL
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ShRIRE Al Awlg BAY wpIUA R AW Y BAoA HAS DMCA
o A A EE BA A FHoR o] &= Akl AFs A
Qb= Ao 2 997t vk ey @Axaulm Ao A vE E(Merritt)
AL kol A A AR 9 SALES (hehe WS T A o=
d 52245 9T ARE AdE] Fopdrt. & 5o, gxntas dZ2E
AFgel 93] ZTdEo AZEO7L ¢jsle RS Tol “maHl A
SA"E eI yol DMCAY e 24S F5AZ 5 dd. A A}
A Aok, ARRANA tE A3 A
operner)== AREE F gltte AS wlE g™tk 9] DMCAS 245
TEA vk = DMCAS A A9 7S S3A7]= 3L 1t
Al oy do] ofrr}.282)

z719] ApE7E AR olelo] K-3et=
ol Hxak Wata vt A2EA A2 g £ Yriesd) = A FA

2 =

SR F JIPIE DMCAS) W $AE 1% Ao

4] (garage door

IV. 839 Wk - HEHELEA wmEE= A

1. S°i7HH

= AEE dASHA @k kARt o mE= we] A3 4A7E o
g A s 8] 2r)etes A8 WeAe ¥t S AREEdS 2
= 2XZEAE AFol dHAA A 2T A= ofdd] Hokdl=

A4 g},
282) Jacqueline Lipton, [P's Problem Child: Shifting the Paradigms for Software
Protection, 58 Hastings L.J. 205, 237 (2006) [hereinafter Jacqueline Lipton, /P’s
Problem Child: Shifting the Paradigms for Software Protection]; Michael J.
Chang, supra note 231. at 578.
283) Wilson Sonsini Gookrich & Rosati, THE DIGITAL MILLENNIUM COPYRIGHT
ACT 2005 Supplement, p. I (2005).
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;4\011:}' 23|38 Lexmark %

2. DMCA § 1201@(1)(C)9 #H #K
DMCA §1201(a)(1)(C) A Z#A*(the Copyright Office)dlAl 54
A 2= (class of works)®] o] &o] Algtd 54 o] &A=2] DMCA A &=
AAlE = de dAE FAT oA WA BAS A HSol &=
gtA AgE A= F Ak FH Ao A o3|} ARG g Aojrt.28d uhe}
A AFAAH o] 2k e F-Eo] DMCA AgolA ALEes 4% 3
L7 tk= Asfrt 9t).2ss

shAIRE o] Ao wARLS A o2 AAEHL sHe o
21 §1201(a)(1)9] A AN HA ZolojA ywx A A4 73
o] WA= 2 ¢ vk AelA AV At

—

5.
H

N
rir

3. 2ZEd o] Z=9| EfEHES Trlste A

A3 =& DMCA

= 8= 4, lﬂiﬂ
]

{0
Kl
N
)
w
L
m
=
2
lJ
L
2
N
2
e
o
ry
)
h
2
ML
i

Tt 2K il S AdstE= Al
il

=o AEHS Fala

B R

Tegloll ANEAE ARHFEZA o|dd HAge] Aot Holuz

o

3 =
188 AAE FAs o b= Zolth HlE AxESY IEs uAyd

284) H.R. Rep. No. 105-551, pt. 2, at 36 (1998).

285) Marcus Howell, supra note 236. at 147-48.

286) Jacqueline Lipton, [P's Problem Child: Shifting the Paradigms for Software
Protection, supra note 282, at 238.
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FA o2 Ho| o] HEAH AAEI HSzspAnt, 279 FH JHA =

F 8 (expression)o] Q= Ao] o z28n AHZEAS Holgol =

Aot} olEA AZTEY o Tz h AFAY HIEE

Agiud o YAY ARE-vAd o, 93 ot tigk 15Ut o
=

o)
SH A5Y A He 23R d 5 dnhsd) ARt dd Ao

4. DMCA §1201(f) #Ee HKIiE

DMCA §1201(f) 7+ dlz=mpa Apdoluy, MW= A e 97 &
+ DMCA®Y a2 9 #7489 A&S 743 vF Jvh.289 spAnk 9
TAL Eydor FxwE AFH X =Z13W(an independently created
computer program)®} & A& (the original protected work)¥}2] %4
= f8 AEAE sk AeRks st dojA 9 AEe BT AEet
Al 33

A wl=r A2AA(the Copyright Office)olyt ml=F W92 DMCA
§1201(H) TTAES 2X& hiHe AlFol #aiA A&kl A Frh.290 §}A]
gk S8 o] §1201(H) 8ol Bkt sk dMF A 9 FAo] 2
X ige] AFAd e ALEES Bt A olHg WA EQhA

Ao atgba Ao|th2oD o]2 e FAe DMCA §1201(H) 4% o]

OH

287) Peter Menell, An Analysis of the Scope of Copyright Protection for
Application Programs, 41 Stan. L. Rev. 1045, 1047-48 (1989).

288) Jacqueline Lipton, [P's Problem Child: Shifting the Paradigms for Software
Protection, supra note 282. at 240, 2ZXEH o] Fx9] AAEAS Holg 79 A
ARl Hawkbel| tisA= 22 = p. 239. o]} Hx.

289) Lexmark Int'l, 253 F. Supp. 2d at 958; Lexmark Int'l, 387 F.3d at
546-47;Chamberlain Group v. Skylink Techs., 381 F.3d 1178, 1178 (Fed. Cir.
2004); Chamberlain Group v. Skylink Techs., 292 F. Supp. 2d 1023 (N.D. IIL.
2003).

290) Copyright Office: Exemption to Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies, 68 Fed. Reg. 62011,
62017 (Oct. 31, 2003)
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AE “FHAH R FFH(independently created)"o]d= TTE AHAlSH=
‘jo“?lol AAE L Jrkz92) olFA HWE 2k Lol # AF

(foremarket)ol| ¢ o3t A|ZPAE T3AS 98
yok= = 9 e A FEE dSs 7 AL Aol spA|RE o
re T3S fE BRE 9N

Kol
= [e] RIS
& 2ol AslE $evt drke BAHl vk

5. REEM S ZHL

ARsol @b Adoltt olRe UAY AT A4ES BT
wxo] opyd A% % Bastth old@ =AL H4 A
o W9l gtolA el Aol AR HAX e S i ol
g 2AR @2y
6. Bl BALEe W/

o8 AAAYS Fotel A A A sk 717 Fol
& AN 7Y ol TAL AW ARPAES] DMCAS] HT BAAS
2 el AEeteE ARE oldd YL At Aot Bl

2K Fﬁ%ﬂl/ﬂﬂ T3S S AFYH Z=e FAC o] E(merger

291) Marcus Howell, supra note 236. at 146-47.

292) Id. at 150.

293) Jacqueline Lipton, 7he Law of Unintended Consequences: The Digital
Millennium Copyright Act and Interoperability, supra note 248. at 491.

294) Marcus Howell, supra note 236. at 137.
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B e BHAeR do B34 98 90 42 4% W
t}.295 DMCAZ} 24 ol de] B4 Awg Rsds gk o,

1
DMCA°NA Hzeles A TAE A Hiny aEE g
A ZUns HEg AFE BEE 2702 goF #rh200 1M o

7] A9 %Xloﬂ St O A5 Alghaof g

—%71

olf

BN

ﬂ
K
R
i
A
tilo
&
=
>,
X
als
P

Al DMCAE 7MAstA= =9v w3l YW 5ol HAH o
of gttt 1 o]xdel ARl DMCACNA o] #AIE AT + U= W<t
gl Aol el o= oZdo] AAIFIL AT LFoMe] AT A &
Mz sidsts A2 AFs] ede Blvh webA o]stol A= o]l 3|
GAB] =7k Aol el A Rzt gkt

tol = 245578 A H(Uniform Computer Information

Transactions Act; ©]&} ‘UCITA’2} gtt}.) FA-A A& 4 JAr}.297)

295) Dan L. Burk, supra note 171, at 1124; Brett Frischmann & Dan Moylan, 7he
Evolving Common Law Doctrine of Copyright Misuse: A Unified Theory and Its
Application to Software, 15 Berkeley Tech. L.J. 865, 881-84 (2000).

296) Heather A. Sapp, Garage Door Openers and Toner Cartridges: Why Congress
Should Revisit The Anti-Circumvention Frovisions of the DMCA, 3 Buff. Intell.
Prop. L.J. 135 163 (2006).

297) Jacqueline Lipton, 7he Law of Unintended Consequences: The Digital
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AH Are] Aol #EE ol UCITAot o W& F3FE HH

=

(computer information)¢} +3 & (physical goods)e] X7 Az Aol
el g A & A7kl dE W&ol Atk UCITA §1032 &=
(physical goods)¥} FFE AH(computer information)”} =5 A o
Aol = A9 UCITAE AFEH AR FEou Ago] HAc) 299 18
TE FAdAME Bu FAF R FEEI HAFE BRI A ASE
(mixed goods)¥®} AFEH HHI} FFH o=z A AE(incidentally
incorporate computer information)S T-i3sfo] HApo vk AL HTha &)

UTE299) UCITA YHAELS AHo] HE AFo] F83 2ZELo7}
Raeroz dAE HEY(physical goods)$lA], ofy™ st=t] A= A
tl(CD)-ROM# 22 A% Liloﬂ Aol = AR Ry AA TE

3 e ogx fux #ag. F83% dd AAls Ak AR
TS FHo® [HEY(physical goods)I A, AFE AEAA] A
&1 1=%]" 0] T}.300)

oA Aol HAol Ao US W I FHE VIELE AolE Fo
oF gth= ofo]toj= DMCA +&°l ol dRAY oA #&3 =
wol @ F vk & uHro] o]y gk ofojrjoi7} DMCA/RAl oiw & &
Bz 2dd o A e

o} SRS HH30D

o]3]= DMCAS} &3t do] AHo] == 5o 282, DMCA Aol
&l Wkl 715l A FA-(rebuttable presumption)S Al oF 3},

Millennium Copyright Act and Interoperability, supra note 248. at 515-16.

268) LCITA $I030)D) - A%l hied el Ao fagel 2ihtol g, &
AL AFE AR AHw FETto] A&t (51,

299) UCITA §103 cmt 4.b.(3) : HFH ngwo] = x3hd 49, 2 He
29 $Rolu 4 . (32,

300) Jacqueline Lipton, 7he Law of Unintended Consequences: The Digital
Millennium Copyright Act and Interoperability, supra note 248. at 519.

301) Id at 521-25.

(&l

=

- 116 -



=, (D) A AFFEo] AFoAA ©ed] FrAQ FiEs

Py Gt E 7 S92 el 39 9 (circumvented) 7d-% DMCAZ 8l

& FFsts AdA dF Ade FEATIE Aot o7 DMCA

§1201(H)¢] odE X (reverse engineering)® %= FHIEACH OgE=E S

Tt A7 gl oy Asapet o] AZEH O E VAR AE

el A AT AxA Be AYAATT S8 U= AEe HEA
SR

ZAES @ AzAel A 49, AL A AL W

R

)

@J«] HZ4 ] A ]1“/] (Merritt) @A F49E Ade g2v, H1 e
E Babs dart Hae sid el e] Hats dFsteE sfof dvta
Fot302) ey of7|A FAeke A Yok 9] s A gele] 534
(purpose to pirate)' S Y=3HA 317] HusE 2A7| 9 FH 23

A AZES N Heol dthes He dFetA stojof dth= 3ot

71 oolfrE Yol Al el 19(intention)E YTIA st AL F
Fot7] witelty. fas dare] wwe] FolodeAE AT /15 F
7] ol ar, dare] aAl7e] Aol #F FiEs s sk Aol B
ot %ﬂ’“o]q olg]gk Aol el JqolM A FHol &olsitt. =,
gavk PpIG A Al el dusAd v ok(bad faith)=
2A71E 8k k= A, ol Al A#F2(onerous) FHEHES FoEA o
]AF gt}

& o], ®d vt FeiArE A Ak AES vl o AlsE

o
S0 vkl Q1AL AFE T AZESlE T

< Y5std DMCA #Qlol oigh 4 A=
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365) g1 FTA A4 UA|, avaiable at http://fta.korea.kr/ (2008. 11. 5. HFEE).
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v BREE Qdrh [“94, '$MFTA Al H|E &% vy, d3w2, 2008, 11. 2.
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available at

http'//www koreatimes.co.kr/www/news/nation/2009/01/123_38307.html (2009. 1.
HEWD).
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371) “The essence of the DMCA's anticircumvention provisions is that §§
1201(a),(b) establish causes of action for liability. They do not establish a new
property right.” [Chamberlain Group, Inc. v. Skylink Techs., Inc., 381 F.3d 1178,
1192 (Fed. Cir. 2004).]
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Abstract

A Study on the Access Right
in the Digital Millennium Copyright Act

—focusing on the application of fair use doctrine

and the measures against the misuse of access right

in the aftermarket

Do-wook Shin
Department of Law, Graduate School

Seoul National University

The most recent trends in information technology have led to
copyrighted works being digitalized. This has allowed copyrighted
works to be distributed more efficiently and at a faster pace. This
in turn has allowed users more access to pirate the copyrighted

works. In order to protect their copyright, the owners introduced a
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concept called the Technological Protection Measures (hereinafter

“TPMs”).

However, the need for legal protection of copyrighted material

increased due to the development of technology circumventing the

TPMs. In this regard, the World Intellectual Property Organization

(hereinafter “WIPQ”) drafted the “WIPO Copyright Treaty,”which

provides that contracting parties shall provide adequate legal

protection and effective legal remedies against the circumvention of

copyright protecting technology.

Through the Digital Millennium Copyright Act (hereinafter "DMCA"),

the U.S. has allowed the copyright owner to have “access rights”

over their copyright, a right to restrict a user’'s access to the

copyrighted works. On April 2, 2007, the Korea—- U.S. Free Trade

Agreement (hereinafter “FTA”), though not yet ratified, also

includes this “access right” concept.

This paper investigates the various arguments over DMCA's access

right concept and looks to find the lessons that can be learnt by

- 176 -



Korea. The topics that were most fervently discussed were whether

the fair use doctrine was an adequate defense to infringing a

copyright owner’s access right, and how to prevent the abuse of

access right by copyright owners in the secondary market.

Chapter one of this paper studies the general features of TPMs.

The definition of TPMs is the means used by authors in connection

with the exercise of their rights under WIPO Treaty or the Berne

Convention and that restrict acts, in respect of their works, which

are not authorized by the authors concerned or permitted by law.

Some distinguished features of TPMs are Digital Right Management,

temporary copy, and reverse engineering.

Chapter two studies TPMs related legislations in other countries,

and investigates the contents of DMCA. DMCA rules the prohibition

against circumventing the access control and trafficking in

circumvention devices and services. It also rules the exceptions of

each prohibition. The special feature of DMCA is to accept the

notion of access right.
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Chapter three studies the disputes about the acceptance of the

access right in U.S. The definition of access right is the right to

control the manner in which members of the public apprehend the

work. There 1s no other legislation ruling the access right without

DMCA. The acceptance of access rights has created a heated

debate over how to balance the interests between the benefits

gained from better access to culture and art and the benefits of

protecting the rights of the copyright owner. The solution to this

problem has an additional issue of the need to establish a clear

relation to the copyrights already in existence.

Chapter four studies whether the fair use doctrine can be applied to

defend access right infringement. When users access copyrighted

works for academic research by circumventing access rights, will

the fair use defense provide them immunity? U.S. courts have

pointed out that fair use defense is not for the "access" control, but

for the "use" control. But this paper disagrees with this contention,

and concludes that the fair use defense should be effective when
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there is no copyright infringement. Another topic of chapter four is

whether the first sale doctrine is still effective after accepting the

concept of access right. This paper concludes that the first sale

doctrine could be applied in the case of circumventing the access

control for fair use. However, the scope of fair use in this case

should be restricted because of the ease of distributing digital

works.

Chapter five studies the misuse the access right in the aftermarket.

Access rights gave the copyright owners the power to control the

interoperability with the original products. Using this power, the

producer of these products could banish the competition in the

aftermarket. However, U.S. courts have halted these attempts

concluding that competitors in the aftermarket could circumvent

access control without being violating DMCA’s access rights. This

paper agrees with theU.S. courts' conclusions in part, but suggests

that those who are trying to maintain the monopoly through DMCA

bear the burden of proof that the defendants violated DMCA.
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Chapter six discusses the lessons learnt from the arguments

discussed above, and introduces a bill to the Korean legislators

regarding TPMs. This paper concludes that we have to put

emphasis on the coordination between our established copyright

systems and access right. In addition, we have to limit access right

infringement to certain situations of copyright violations, and

prevent misuse of access rights in the aftermarket.

Keywords : Digital Millennium Copyright Act, Technological

Protection Measures, Access Right, Fair Use Doctrine, Aftermarket,

fair competition.
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